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Appeal from the United States District Court for the Wstern
District of Texas.

Bef ore JONES and DeMOSS, Circuit Judges, and SHAW, District Judge.

EDITH H JONES, G rcuit Judge:

The principal issue inthis case is whether a jury verdict for
the plaintiff in a Title VII sexual harassnent case may be
supported only by evidence of a fewwitten jibes, at wonen police
officers generally and the plaintiff in particular, published in
the police association newsletter. We hold that such evidence,
rife as it iswth first amendnent overtones, will not suffice and
So reverse the judgnent.

BACKGROUND

After six years on duty with the El Paso Police Departnent as
a patrol officer and detective, Sylvia DeAngelis becane the first
femal e sergeant in OCctober, 1987. Wthin a few nonths of
pronotion, she was satirized by an anonynous witer in The Silver

Badge, a newsletter of the El Paso Minicipal Police Oficers
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Associ ation (the Association), an organi zation simlar to a police
officers union.! The author's nom de plune was R U Wthm. He
wote as a patrol officer with nearly 20 years' experience
"conbatin' crime." H s nonthly colum criticized, in an irreverent
and col | oqui al manner, groups including superior officers, "rear
echel on" officers ("REMF s"), bureaucrats, and "weeni e boys." R U.
Wthm | ashed out at changing tines in the police departnent while
| onging for the good old days. The incursion of females into the
departnent, a quintessential elenent of nodernization, did not
escape his sharp pen.

This lawsuit arises from several of his colums, published
bet ween Novenber 1987 and February 1990, that derogatorily referred
to policewnen. About a thousand copies of The Silver Badge were
printed nonthly and distributed at a mninmnumto 700 police officer
menbers of the Association

Publ i cati on of the colums angered nore than two dozen fenal e
police officers, who asked the police chief and officers of the
Association to stifle RU Wthm. The police chief, despite his
di sconfiture, had no direct authority over the Associ ation, and the
Associ ation, after a vote of the nenbershipin early 1990, rejected
their |leaders' advice to require that R U Wthm unmask hinself.

Peculiarly, although specifically offered the opportunity,

none of the policewonen ever chose to wite a response to R U.

MW reject the Association's assertion that it is not a
| abor organi zation subject to Title VII. 42 US. C 8§
2000e(d) (e).



Wthm for The Silver Badge.? The record nentions no boycott of
the Association or its newsletter, no challenge to the officers'
el ection. Sergeant DeAngelis' Title VII clains are before this
court.
DI SCUSSI ON

DeAngelis secured jury findings that (1) R U Wthm's
articles subjected her to harassnent, creating a hostile and
sexual | y abusi ve wor ki ng environnent, and (2) a reference i n one of
the colums to her "E-I-E-I-O [EEOC] conplaint anmounted to
retaliation for exercise of her Title VIl rights. The jury awarded
Sergeant DeAngelis $10,000 in conpensatory damages and $50, 000
puni tive damages.?3

The Associ ation has appealed on several grounds, the nost
conpelling of which are sufficiency of evidence of liability and
the assertion that, if this verdict is upheld, the First Amendnent
free speech rights of R U Wthm have been abridged. These issues
must be di scussed toget her.

In reviewing a jury verdict, we abide by the standard set

2Except perhaps a brief anonynous editorial from"I.N
W fya" which expressed di sgust and di sagreenent with R U Wthm
on a variety of issues including remarks about the attractiveness
of the new female recruits.

3Al t hough the events that gave rise to this case predate the
Cvil R ghts Act of 1991, which first permtted award of
conpensatory and punitive danmages in Title VIl clains, the
Associ ation as appellant has never asserted the non-retroactivity
of those provisions. But see Landgraf v. USI FilmProd., ---
us. ----, ----, 114 S .. 1483, 1508, 128 L.Ed.2d 229 (1994)
(hol ding that provisions of the Gvil R ghts Act of 1991 creating
a right to recover conpensatory and punitive damages under Title
VII do not apply to cases pending on appeal when statute was
enact ed) .



forth in Boeing Co. v. Shipman, 411 F.2d 365 (5th Cr.1969) (en
banc). W consider the evidence in the |ight nost favorable to the
party defending the verdict, and we wll reverse only when
reasonable mnds in the exercise of inpartial judgnent could not
have arrived at that verdict. MucArthur v. Univ. of Texas Health
Center at Tyler, 45 F. 3d 890, 896 (5th Cir.1995).

To establish an actionable clai mof sexual harassnent in the
wor kpl ace, a plaintiff nust denonstrate:

(1) That she belongs to protected class; (2) that she
was subj ect to unwel cone sexual harassnent; (3) that the
harassnment was based on sex; (4) that the harassnent
affected a "term condition or privilege of enpl oynent”;
and (5) that the enployer either knew or should have
knowmn of the harassnment and failed to take pronpt
remedi al action.

See Jones v. Flagship International, 793 F. 2d 714, 719-20 (5th
Cir.1986), cert. denied, 479 U S. 1065, 107 S.C. 952, 93
L. Ed. 2d 1001 (1987). The Suprene Court recently affirmed that
sexually discrimnatory verbal intimdation, ridicule and
insults may be sufficiently severe or pervasive to alter the
conditions of the victims enploynent and create an abusive
working environnent that violates Title WVII. Harris v.
Forklift Systens, Inc., --- US ----, ----, 114 S. C. 367,
370-71, 126 L. Ed.2d 295 (1993) (citing Meritor Savings Bank v.
Vinson, 477 U.S. 57, 65, 67, 106 S.Ct. 2399, 2405, 91 L. Ed. 2d
49 (1986)).
Nash v. El ectrospace System Inc., 9 F. 3d 401, 403 (5th G r.1993).
A claimfor a sexually hostile working environnment is not a
trivial matter. Its purpose is to level the playing field for
wonmen who work by preventing others frominpairing their ability to
conpete on an equal basis with nen. One nust always bear this
ultimate goal in mnd. A hostile environnment claim enbodies a
series of criteria that express extrenely insensitive conduct
agai nst wonen, conduct so egregious as to alter the conditions of
enpl oynent and destroy their equal opportunity in the workpl ace.
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Any | esser standard of liability, couched in terns of conduct that
sporadically wounds or offends but does not hinder a fenale
enpl oyee' s performance, would not serve the goal of equality. In
fact, a less onerous standard of Iliability would attenpt to
i nsul ate wonen fromeveryday insults as if they remai ned nodel s of
Victorian reticence. A lesser standard of liability woul d mandate
not equality but preference for wonen: it would create incentives
for enployers to bend over backwards in wonen's favor for fear of
| awsui ts. Now t hat nost Anerican wonen are working outside the
home, in a broad range of occupations and with ever-increasing
responsibility, it seens perverse to claim that they need the
protection of a preferential standard. The careful, heightened
phrasi ng of a hostile environnment claim enforceabl e where working
condi ti ons have pal pably deteriorated because of sexually hostile
conduct, ains to enforce equality, not preference.

To test whether Sergeant DeAngelis' evidence satisfied the
standard of liability, we return to the separate criteria for a
hostile environnent claim (D Sexual ly discrimnatory
intimdation, ridicule and insults, which are (2) sufficiently
severe or pervasive that they (3) alter the conditions of
enpl oynent and (4) create an abusive working environnent. Harris,
--- US at ----, 114 S .. at 370 (citing Meritor Savings Bank v.
Vinson, 477 U.S. 57, 106 S.C. 2399, 91 L.Ed.2d 49 (1986)). Harris
added:

Conduct that is not severe or pervasive enough to create an
obj ectively hostil e or abusi ve wor k envi ronnent —an envi r onnent

that a reasonable person would find hostile or abusive—s
beyond Title VII's purview.



ld. In determ ning whether a working environnent is "hostile" or
"abusive", all the circunstances nust be considered, including

the frequency of the discrimnatory conduct; its severity;
whether it is physically threatening or humliating, or a nere
of fensive utterance; and whether it unreasonably interferes
with an enpl oyee's work perfornmance.

ld. at ----, 114 S .. at 371. The test is an objective one, not
a standard of offense to a "reasonable woman." See Harris, ---
Us at ----, 114 S .. at 370.

Lacking any other evidence of sexual discrimnation or
harassnent, DeAngelis stakes her case on R U Wthm's colums and
their effects. We will summarize each columm that was offered at
trial as critical of Sergeant DeAngelis or wonen police officers in
general. Each columm bore this disclainer:

RU Wthm is a senior level patrol officer whose article
appears nonthly. It does not represent the official position
of the EPMPOA [the Association] but presents a hunorous
satirical view by the author. Witten comments to the editor
are wel cone.

One nust infer that because the R U Wthm colum appeared nonthly
in The Silver Badge, and the challenged articles appeared over a
course of 30 nonths, none of the twenty articles not offered in
evidence at the trial court was hostile to wonen.

1. Decenber 1987-¥ell-low and BE-hold!!, the Holiday
Season is here! It seens |ike just the other day we got a new
Chief and them 87 low bid police cars had just arrived. As
the new year fast approaches these here parts and we all git
just alittle older, I has begun to get alil' nostalgic in ny
old age a reneberin' when things was a little different. It
is ny opinion that we here are in a new age of patrolnen,
patr ol woman, def ect owonan, sergeant di ngy woman and now t hanks
to the appeal process, patrol other! | just think a people
are changing and we are getting a new generation of patrol nen
in as few as five years! | renenber the good ol' days when
finding the crimnal was nore inportant to the patrol nen then
keeping your hair in place! I wonder how far back you
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remenber? | renenber these things, let's see if you do ..
Renmenber when? ... Do you renenber when there were no wonen
workin' the streets? (Ah yes, those were the good days!
Sorry gals, truth hurts!)

2. February 1988—+ never thought | would nake the
newspaper El Paso Rag, an E-1-E-1-0O conplaint or be bl asted
out of ny socks by our Presidente hinself!

3. March 1988— ... only REAL MEN wear them ole wool
pants! You don't see any of the "jefes" with a bottle of hair
spray on their SamBrowns! ... And | don't EVEN want to start

up against the "girls" so ny Conmandante Presidente don't get
"scared" again with his poison pen!

4. August 1988—+ was surprised to think they were al so
training sone good | ookin' K-9s up there but | was told those
were the female recruits! | swear!, conplete with collars!
Ch well, ny m stake!

5. October 1988—+ understand | done rustled the feathers
of a few Female Recruit Oficers and their "Daddys" up there
onthe "HLL." Well, ole’ RUs a so sorry because | sonetines
get carried away with tellin' things they way it is. Don't
worry, | think I was wong because the public will treat you
with all the "respect" you deserve |IF you get out there, and
they will never call you nanmes other than "officer." And
wherever you answer the call, you wll always get the
cooperation you deserve. And no one wll call you nanes to
your face. So, life will be a bow of cherries on the streets
and everythin' you've been told is the truth ..

6. January 1989—... nowthe patrol stations have to pul
out a FULL DUTY policeMAN fromthe field to do the desk work!

| just want a car that works, and a supervisor with sone
sense ... and a female officer that places her ability before
her gender and | A out of ny way!

7. February 1989—... with just one whack of the plum we
had musical supervisors all over the Cty.... Chances are
purty darn good that we all probably know who the real problem
was. But no nanes these days because of them EEOCC Fed boys!

8. July 1989-Anyway, fly that flag, be glad yore
American, have a job, are nmale, and workin' patrol

9. February 1990-W had a hell-uva BS session at shift
nmeeting (a place REMF' s know nut hin' about!) regardi ng wonen

in conbat.... Physically, the police broads just don't got
it! Different standards or not, on the real streets the
crooks don't fight wonen different than nen! Wy shoot, a guy
wei ghing 140 pounds is just a lil' bird to ne, but a fit to
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fight police broad of 140 pounds ain't just around that often!
Soneone tell nme I'mwong!*

10. April 1990—My acadeny Joe weeni e partner dun infornmed
me that this here bits otruth | wites each nonths just plain
gots alotta fol ks supportin' it!

Sergeant DeAngelis acknow edged that only the first colum
directly referred to her—as Sergeant "dingy wonan," evidently a
short hand expression for "dingbat." She asserts that the col um
concerning her "E-1-E-1-Oconplaint” ridiculed her as well as EECC.
Anot her colum singled her out as one of the few officers to carry
a flashlight on her belt in the daytinme. And she believes that the
reference to nusical supervisors in the February 1989 columm
inplied that her troubles caused a shift around the police
departnent. All of the other columms, DeAngelis conceded, refer to
wonen i n general, as was brought honme to the police departnent and
the Association by the uproar of many female police officers at
t heir appearance.

Whet her the four columms that refer to DeAngelis, taken al one
or in conjunction with the other six colums appearing at irregular
intervals in two and a half years, anounted to severe or pervasive
sexually discrimnatory intimdation, ridicule or insults depends
in part upon their context. The R U Wthm colum did not
represent a boss's deneaning harangue, or a sexually charged
invitation, or a canpaign of vulgarity perpetrated by co-workers:
the colum attenpted clunsy, earthy hunor. R U Wthm intended to

be a curmudgeon, the police departnent's Archie Bunker or Honer

“Thi s colum spawned the class action lawsuit in state court
by 22 wonen poli ce.



Si npson, who eyed wth suspicion all authority figures,
acadeny-trained of fi cers, police dispatchers, newfangl ed procedures
and gear-whatever had changed from the old days. M sogyny
naturally canme wth R U's territory, although, against the
backdrop of his other barbs, it can hardly be called an obsessi on.
In any event, nmuch of his hunor |acked volatility: his reference
to a police officer as a "policeMAN' or his exhortation to "be gl ad
you're male ...", for instance, hardly rank in the firmnent of
sexist vilification.

On occasion, the colum was forced to acknow edge criticism
and apologize in its way to its victinms such as the dispatchers,
female recruits, and the " "Daddys' up there on the Hll." The
colum's severest attack on wonen—which conpared police work to
R U's conbat experiences in Viet Nam-aay be read to include
self-criticism it notes that a hush fell over the roomwhen this
subj ect was discussed. That columm did not refer to DeAngelis.
R U Wthm colums ceased being published sonetine during 1990.

We concl ude that these colums are the equi val ent of the "nere
utterance of an ... epithet which engenders offensive feelings in
an enpl oyee." Meritor Savings, 477 U S. at 67, 106 S.Ct. at 2405.
Consequent |y, they were not severe or pervasive enough to create an
obj ectively hostile or abusive work environnent. Harris, --- U S
at ----, 114 S .. at 370. Four printed derogatory references to
Sergeant DeAngelis at irregular intervals in tw and a half years
do not evince sufficient hostility toward her as a matter of |aw.

Qur conclusion is fortified by DeAngelis' extrenely weak



evi dence of the inpact of those articles. She testified that on
two specific occasions followng the publication of the first
article, junior officers behaved i nsubordinately to her. On both
occasi ons, her reprimands agai nst the subordinates were upheld.
She surm sed that these supervision problens, as well as other
i ncidents of disrespect for her authority, were inspired by the
RU Wthm columms. She testified subjectively that the
appearance of the articles caused her great humliation, destroyed
her self-confidence, deterred her fromapplying for a pronotion to
lieutenant, and caused her to be the brunt of "dingy wonman"
comment s. There was no other testinony supporting DeAngelis'
belief that the articles inpaired her perfornmance. Her performance
rati ngs remai ned good. Wen she conpl ained to the police chief and
others in command, they responded supportively. They, as well as
the board of the Association, tried to suppress the R U Wthm
columm, or discontinue its anonymty. The Associ ation-President
Breitinger wote a letter to The Silver Badge defending the femal e
of ficers.

Further, judged by the "totality of the circunstances" set out
inHarris, this case is hardly as conpelling as many reported Title
VII sexually hostile environnent clains. First, DeAngelis was
subjected to no overtly discrimnatory professional treatnment. She
was not a victim of ridicule before her pronotion to becone the
first woman sergeant in the police departnent. See Harris, ---
UusS at ----, 114 SSC. at 319; Andrews v. Cty of Phil adel phia,
895 F.2d 1469, 1486 (3d Cir.1990) (derogatory and sexual remarks
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and conduct agai nst fenal e police officer). Second, no physical or
sexual advances were nmade on DeAngelis, as has been characteristic
of many hostile environnent clains. See, e.g., Waltman v. Int'

Paper Co., 875 F.2d 468 (5th Cir.1989) (fenmale enployee was
repeatedly sexual |y groped and propositioned); Carr v. Allison Gas
Turbine Div. Gen. Mdtors, 32 F.3d 1007 (7th Cir.1994) (co-workers
of female tinsmth cut her overalls and acconpani ed exposure of
thenselves with |lewd sexual innuendos); Arnold v. City of
Sem nole, 614 F.Supp. 853 (E D. Ckla.1985) (fenale police officer
subjected to |lewd and vul gar sexual comments and i nnuendos, and
di scrim natory enpl oynent action). Third, DeAngelis was not preyed
upon by a superior whose actions could be interpreted as an abuse
of power agai nst a subordi nate enpl oyee. Harris, --- U S at ----,
114 S. . at 369; Jones v. Flagship International, 793 F.2d 714
(5th Cr.1986), cert. denied, 479 U S. 1065, 107 S.C. 952, 93
L. Ed.2d 1001 (1987). She was herself in a command position.
Fourth, apart fromthe clainmed i npact of the articles, there is no
evidence of an atnosphere of sexual 1inequality or sexually
deneaning treatnent within the El Paso Police Departnent, her
enpl oyer. On the <contrary, representatives of the police
departnent testified that they were enbarrassed about and exhorted
against the RU Wthm colums. Chief Scagno tw ce distributed
menor anda throughout the police departnent condemming the R U

Wthm colums.?®

SAfter unsuccessfully attenpting to publish a letter in The
Si |l ver Badge condemming the colums, Chief Scagno distributed his
letter to all personnel. Chief Scagno wote, "I feel all these
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Because we have concl uded that insufficient evidence supports
DeAngel is' claimof a sexually harassing work environnent, we do
not reach the difficult question whether Title VII may be viol ated
by expressions of opinion published in the RU Wthm colums in
the Association's newsletter. Were pure expression is involved,
Title VII steers into the territory of the First Arendnent. It is
no use to deny or mnimze this problembecause, when Title VII is
applied to sexual harassnent clains founded solely on verbal
insults, pictorial or literary matter, the statute inposes
content - based, viewpoint-discrimnatory restrictions on speech.?
See Eugene Vol okh, Freedom of Speech and Wbrkpl ace Harassnent, 39
UCL AL Rev. 1791 (1992); Kingsley R Browne, Title VII as
Censor shi p: Hostile Environnent Harassnment and the First
Amendnent, 52 OChio St.L.J. 481 (1991). \Wether such applications
of Title VIl are necessarily unconstitutional has not yet been
fully explored. But see Robinson v. Jacksonville Shipyards, Inc.,
760 F. Supp. 1486 (M D. Fla.1991). The Suprene Court's offhand

pronouncenents are unillum nating.’

attacks have been totally one-sided, and in sone cases
chauvinistic, and racist.... Basically, in regards to the colum
by RU Wthm, instead of bringing inportant things to |light for
officers as an article such as this should, the colum has becone
derisive and nothing nore than a public platformfor the author's
personal opinions and prejudices."

W do not nean that sexual propositions, quid pro quo
overtures, discrimnatory enploynent actions agai nst wonmen or
"fighting words" involve the First Amendnent.

The Court's pronouncenent in R A V., that "sexually
derogatory "fighting words,' anong other words, may produce a
violation of Title VII's general prohibition against sexual
discrimnation in enploynent practices" does not nean that Title
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Matching the infirmty of appellee's hostile sexua
environnent verdict is the retaliation finding, supported only by
RU Wthm's reference to an "E-1-E-1-0'" conplaint and a report on
her EEOC conplaint anong the Association mnutes routinely
published in The Silver Badge. DeAngelis also asserts as proof of
"retaliation" an article in The Silver Badge that reported the
Association's intention to sue her for damages if her |awsuit
agai nst the Uni on proved groundless. Aretaliation claimrequires,
in addition to proof of the plaintiff's protected activity, an
adverse enploynent action, and a causal connection between the
adverse action and the protected activity. EECC v. J.M Huber
Corp., 927 F.2d 1322 (5th Gr.1991). No matter how vehenently
DeAngel i s denounces these articles, they did not anmpbunt to an
"adverse enpl oynent action" under any reasonabl e neani ng of that
term The jury verdict |acks foundati on.

CONCLUSI ON
Title VIl cannot renedy every tasteless joke or groundless
runmor that confronts wonen in the workplace. For DeAngelis, the
price of success as the police departnent's first woman sergeant

included transitory ribbing by RU Wthm. The newsletter

VII trunps First Amendnent speech rights. Rather, as the next
sentence in R A V. explains, conduct not targeted on the basis of
its expressive content may be regulated. R A V. v. Cty of St.

Paul, M nnesota, --- US. ----, ---- - ----_ 112 S.C. 2538,
2546-47, 120 L.Ed.2d 305 (1992). Citing RA V., the Court in
Wsconsin v. Mtchell, --- US. ----, ----_ 113 S.Ct. 2194, 2200,

124 L.Ed.2d 436 (1993) reiterated that conduct not targeted on
the basis of its expressive content may be regulated by Title
VII. However, application of Title VII to the "conduct" in the
case sub judice would do precisely that—+egul ate speech on the
basis of its expressive content.
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columms, however, were not so frequent, pervasive or pointedly
insulting to DeAngelis as to create an objectively hostile working
environnent. The totality of circunstances do not prove that her
wor ki ng condi ti ons were di sadvant aged because she was nentioned in
four RU Wthm colums. Likewse, three printed references to
her EEOC conpl aint do not constitute retaliation under Title VII.®

The judgnent of the district court is therefore REVERSED and
RENDERED for the Associ ation.

8Because we reverse the underlying findings of liability, we
al so vacate the award of punitive damages.
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