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(Opi ni on Decenber 30, 5th Gr., 1994, F. 3d )

Before REYNALDO G GARZA, WENER, and EMLIO M GARZA, Crcuit
Judges.
EMLIOM GARZA, Crcuit Judge:

Tonblin's Petition for Rehearing by Panel is DEN ED;, and no
menber of this panel nor judge in active service on the Court
havi ng requested that the Court be polled on rehearing en banc, the
Suggestion for Rehearing En Banc is also DEN ED. However, we
W t hdraw our prior opinion, United States v. Tonblin, 42 F.3d 263
(5th Gr. 1994), and substitute the foll ow ng:

Darrell A Tonblin was convicted of bribery (Count 22),



conspiracy to commt bribery (Count 1), using interstate travel to
facilitate bribery (Counts 2, 4, 6-8, 10-21), aiding and abetting
bribery (Counts 5, 9), and extortion (Count 3). He appeals on
various grounds. W affirmin part and vacate in part.

I

Tonblin was the coordinating force for a group attenpting to
devel op busi ness opportunities in Genada and acquire controlling
interests in approximately ten failed or failing savings and | oan
institutions ("S&Ls"). Tonblin believed that United States Senat or
Jacob "Chic" Hecht of Nevada, whom he had known for several years,
woul d be helpful and interested in these projects due to his
position as a nenber of the Senate Banking and Intelligence
Commi tt ees.

Because Tonmblin | acked the financial assets to forward these
pl ans, he involved two Texas bankers, Leo Ladoucer and Danny
Gonzal ez, as potential financiers for the ventures. To secure
their cooperation in his plans, Tonblin prom sed Ladoucer and
Gonzalez that he would exercise his political influence wth
Senator Hecht's office to gain assistance in bypassing the regul ar
channel s involved in obtaining the approval of the Federal Hone
Loan Bank Board ("FHLBB") for their takeover of Suburban Savings
Associ ation ("Suburban").

Tonbl i n, Ladoucer, and Gonzal ez attenpted to acconplish their
goals, however, by promsing den Muldin, Senator Hecht's

adm ni strative assi stant and canpai gn treasurer, a $50, 000 canpai gn



contribution, paying Mauldin's expenses for a trip to Texas, and
promsing him a 10% stake in the Genadan and S&L ventures.
Unbeknownst to Tonblin, Ladoucer and Gonzal ez served as gover nnent
i nformants and made several recordi ngs of conversations relatingto
t hese events.

The i nvol venents of the parties began when Tonblin contacted
Maul din to determ ne what assistance the Senator's office could
provide for the G enadan business ventures. Maul di n i ntroduced
Tonblin to Vincent Lachelli, a Wshington, D.C. |obbyist wth
Grenadan connections,! and at a subsequent neeting, Tonblin offered
Maul din ten percent of the stock in the corporation being set up
for the Grenadan venture.?

Shortly thereafter, George Chall, who was acquainted wth
Tonblin, introduced Ladoucer to Tonblin. Ladoucer and Gonzal ez
were seeking investors to buy notes from Suburban in order to
i nprove Suburban's liquidity. Tonblin did not buy any notes;
i nstead, he suggested that Ladoucer and Gonzal ez should obtain a
wai ver fromthe FHLBB so that they coul d make nore | oans.® Tonblin
offered to use his influence with Senator Hecht to facilitate a

nmeeti ng bet ween Ladoucer, Gonzal ez, and Danny Wal |, chai rman of the

1 Lachelli exercised his connections to obtain letters from U. S.

officials to the Prime Mnister of Grenada and neetings with G enadan officials
when the group eventually went there.

2 At trial, Mauldin testified that Tonmblin said, "he was reserving ten
percent of the stock for soneone they could work with, and then he indicated to
ne at that tinme that it was for you and Chic.'" Lachelli also testified that

ten percent had been set aside for Maul din.

8 This waiver is comonly referred to as "forbearance."

3



FHLBB. #

Ladoucer and CGonzal ez also desired access to Chairman Wl l
because of the manner in which they had acquired a substanti al
interest in Suburban.® The Texas Savings and Loan Departnent had
notified Ladoucer and Gonzalez that they could not exercise the
control they had acquired until they received approval for the
change of control from the FHLBB. Because their acquisition of
Suburban stock had been illegal, their application for contro
woul d not survive a regular review by the FHLBB. Absent approval
by the FHLBB, their one-mllion-dollar investnent in Suburban was
substantially at risk. Consequently, Ladoucer and Gonzal ez want ed
the neeting with Chairman Wall to see if they could bypass the
usual review.

Tonblin prom sed to hel p Ladoucer and Gonzal ez get a neeting
w th Chai rman Wal |, subject to several conditions. First, Ladoucer
and Gonzalez had either to pay Tonmblin a $100,000 fee for his
assi stance or make hi ma $250, 000 | oan. Tonblin al so tol d Ladoucer
and CGonzales that they would have to pay Lachelli a $25,000
| obbying fee and contribute $50,000 to Hecht's canpaign fund.
Tonblin had Mauldin fly to San Antonio to discuss the planned

4 The Senat e Banki ng Conmi ttee, of which Hecht was a pronm nent nenber
oversees the FHLBB

5 Ladoucer and Gonzal ez had used fraudul ent real estate transactions

to acquire the stock. As a result of these transactions, Ladoucer was indicted
for bank fraud, and eventually pled guilty to several charges; he al so agreed to
cooperate with the governnment in its investigation of the conspiracy at issue in
this case. Gonzalez |likewi se was indicted, pled guilty to two counts of bank
fraud, and agreed to cooperate in the investigation of this case.
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meeting with Chairman Wall and the arrangenents for the canpai gn
contri bution.

Ladoucer and Gonzalez conplied wth nost of Tonblin's
requests. They paid Maul din's expenses of $725.15 for the trip,
made the $250,000 loan to Tonblin through two Texas shel
corporations, and paid Lachelli the $25,000 |obbying fee. I n
exchange, Tonblin arranged the neeting with Chairman Wall.

At the neeting with Chairman Wall and his assistant, Ray
Meyer, Gonzal ez di scussed t he change of control and their hope that
the FHLBB would grant forbearance to Suburban. Maul di n al so
attended the neeting; Meyer testified at trial that Muuldin's
att endance was unusual and an indication of Hecht's interest.®

None of the planned ventures ever cane to fruition. The FHLBB
questioned the application for change of control, and Myer's
cooperation was at best |ukewarm Ladoucer al so never nade the
$50, 000 campai gn contri buti on. Al t hough the group continued to
pursue the G enadan venture, indictnments against the conspirators
short-circuited their plans.’

Tonblin was charged with twenty-two counts of conspiracy to

6 According to Meyer, "it was a rare situation when you had one of

their assistants come over."

! Maul di n eventual ly pled guilty to conspiracy to commt bribery. He
admtted that he had accepted the $725.15 as a bribe, and that he had agreed to
accept ten percent in the ventures in return for his assistance with Chairnan
Wall and the FHLBB. Lachelli also pled guilty to conspiracy.
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conmt bribery,® bribery,® using interstate facilities to commt

8 Section 371 of Title 18 nakes it unlawful when "two or nore persons

conspire either to commt any offense against the United States, or to defraud
the United States, . . . and one or nore of such persons do[es] any act to effect
the object of the conspiracy." 18 U.S.C. § 371 (1988).

9 Section 201 of Title 18 nmakes it unlawful to:

(b) (1) directly or indirectly, corruptly give[], offer[] or
prom se[] anything of value to any public official or person who has
been selected to be a public official, or offer[] or prom se[] any
public official or any person who has been selected to be a public
official to give anything of value to any other person or entity,
with intent))
(A to influence any official act; or
(B) to i nfluence such public official or person
who has been selected to be a public
official to commit or aidin comitting, or
tocollude in, or allow, any fraud, or make
opportunity for the commission of any
fraud, on the United States; or
(O to induce such public official or such
person who has been sel ected to be a public
official to do or ont to do any act in
violation of the lawful duty of such
official or person, or
(2) . . . [if a public official or a person selected to be a
public official,] directly or indirectly, corruptly ask[], demand[],
exact[], solicit[], seek[], accept[], receive[], or agree[] to
receive anything of value for hinmself or for any other person or
entity, in return for:
(A bei ng i nfluenced in his performance of any
official act; or
(B) being influenced to commit or aid in
commtting, or to collude in, or allow any
fraud, or nake opportunity for the
comi ssion of any fraud, on the United
States; or
(O being induced to do or onit to do any act
in violation of the official duty of such
of ficial or person.
c) (1) otherwi se than as provided by | aw for the proper discharge of
fficial duty))
(A directly or indirectly give[], offer[], or
prom se[] anything of value to a public
official, former public official, or person
selected to be a public official, for or
because of any official act perfornmed or to
be performed by such public official,
former public official, or person selected
to be a public official; or
(B) being a public official, former public
official, or person selected to be a public
official, otherw se than as provided by | aw
for the proper discharge of official duty,
directly or indirectly demand[], seek[],
receive[], accept[], or agree[] to receive
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bribery, ° aiding and abetting bribery,!! and extortion.'? After a
two-week trial t hat included thirty-five recordings of
conversations in which Tonblin had participated and testi nony from
mul tiple witnesses i ncludi ng Tonblin hinself, Tonblin was convicted
on all counts. The district court sentenced him to $5,000
restitution, fifty-one nonths' inprisonnent, and three years of
supervi sed rel ease. Tonblin appeals his convictions and sentence,

arguing that 1) the district court should have suppressed the

or accept anything of value personally for

or because of any official act performed or

to be perforned by such official or person.
18 U S.C. § 201 (1988).

10 Section 1952 of Title 18 makes it unlawful to:

(a) travel[] ininterstate or foreign comerce or use[] the
mail or any facility ininterstate or forei gn conmerce,
with intent to))

(3) ot herw se pronote, nanage, establish, carry
on, or facilitate t he pronoti on,
nmanagenent, establishnment, or carrying on,
of any unlawful activity,
and thereafter perforn{] or attenpt to perfornf] any of the acts
speci fied in subparagraph . . . .
18 U . S.C. § 1952 (1988 & Supp. V 1993).
1 Section 2 of Title 18 makes it unlawful to "commit[] an offense
against the United States or aid[], abet[], counsel[], command[], induce[] or
procure[] its commssion.” 18 U S.C. § 2 (1988).

12 Section 1951 of Title 18 makes it unlawful to:

(a) . . . in any way or degree obstruct[], delay[], or
affect[] comrerce or the novenment of any article or
comodity in comerce, by robbery or extortion or

attenpt[] or conspire[] so to do, or comit[] or
threaten[] physical violence to any person or property
in furtherance of a plan or purpose to do anything in
violation of this section.
(b) As used in this section))
(2) The term"extorti on" nmeans the obtaini ng of
property from another, with his consent,
i nduced by wongful use of actual or
threatened force, violence, or fear, or
under color of official right.
18 U. S.C. § 1951 (1988).



recordings; 2) the district court should not have refused his
requested jury instruction on intent to bribe and the evi dence was
insufficient for the jury to find that he intended to bribe
Maul di n; 3) his extortion conviction should be reversed because he
was not a public official, the district court inproperly refused
his requested jury instructions, and the evidence was insufficient
to convict him 4) prosecutorial m sconduct prejudiced him and 5)
the district court inproperly enhanced his sentence based on
Maul din's official position.
|1
A
Tonblin argues that the district court shoul d have suppressed
certain recorded conversations because 1) the FBI investigators
omtted material exculpatory information fromthe affidavit they
submtted to obtain wiretap authori zation, 2) the governnent failed
to mai ntain proper custody of the tapes,?!® and 3) the "consensual"
recordi ngs were involuntary.
1
Tonblin first asserts that, because the FBI onmtted
information, the affidavit submtted to obtain authorization to
nmoni tor certain phone conversations was deficient. W reviewthe

magi strate judge's decision for clear error. United States v.

13 Tonbl i n nakes this assertion, but provides no | egal argunment in his

brief that indicates the basis for his contention. Consequently, we do not
address it. See Yohey v. Collins, 985 F.2d 222, 225 (5th G r. 1993) (holding
that issues not argued are abandoned).
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Wllianms, 737 F.2d 594, 602 (7th Gr. 1984), cert. denied, 470 U S
1003, 105 S. C. 1354, 84 L. Ed. 2d 377 (1985). Al t hough we
presunme "validity with respect to the affidavit supporting the

search warrant," Franks v. Del aware, 438 U S. 154, 155-56, 98 S
Ct. 2674, 2676, 57 L. Ed. 2d 667 (1978), "[d]eference to the
magi strate, . . . is not boundless. . . . [T]he deference accorded
to a magistrate's finding of probable cause does not preclude
inquiry into the knowi ng or reckless falsity of the affidavit on
whi ch that determ nation was based.” United States v. Leon, 468
U S 897, 914, 104 S. C. 3405, 3416, 82 L. Ed. 2d 677 (1984); see
also Wllians, 737 F.2d at 602 (defining reckless disregard for
truth as when reasons to doubt information's veracity are obvious).

[ T] he challenger's attack nust be nore than concl usory

and nust be supported by nore than a nere desire to

cross-exam ne. There nust be allegations of deliberate

fal sehood or of reckless disregard for the truth, and

those allegations nust be acconpanied by an offer of

proof. They shoul d point out specifically the portion of

the warrant affidavit that is clained to be false; and
t hey shoul d be acconpani ed by a statenent of supporting

reasons. Affidavits or sworn or otherwise reliable
statenents or wi tnesses should be furnished, or their
absence satisfactorily explained. Al | egations of

negl i gence or innocent mstake are insufficient.
Franks, 438 U S. at 170, 98 S. . at 2684. | f the defendant
successfully makes this show ng, and if the defect in the affidavit
is material, the evidence obtained pursuant to the faulty affidavit
is inadm ssible. 1d. at 155-56, 98 S. . at 2676; see al so United
States v. Stanert, 762 F.2d 775, 780 (9th Cr.) (discussing two
Franks elenents: 1) that intentional or reckless falsity existed,

and 2) that absent invalid information, the remaining affidavit is
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insufficient for probabl e cause).

Tonblin contends that the investigators omtted information
fromtheir affidavits intentionally or with reckless disregard.
Om ssions or m srepresentations can constitute inproper governnent
behavi or. Stanert, 762 F.2d at 781 (requiring "a substanti al
show ng that the affiant intentionally or recklessly omtted facts
required to prevent technically true statenents in the affidavit
from being m sleading"). Mor eover, recklessness can in sone
circunstances be inferred directly from the omssion itself.
United States v. Martin, 615 F.2d 318, 329 (5th Cr. 1980)
(all owi ng an i nference of reckl essness fromproof of the om ssion).
Unl ess those om ssions are material, however, the affidavit stands.
United States v. Colkley, 899 F.2d 297, 301 (4th Gr. 1990)
("Omtted information that 1is potentially relevant but not
di spositive i s not enough to warrant a Franks hearing."); WIIlians,
737 F.2d at 604 (omtted facts nust be material). "Unl ess the
defendant nmakes a strong prelimnary showing that the affiant
excluded critical information fromthe affidavit with the intent to
m sl ead the magi strate, the Fourth Anendnent provi des no basis for
a subsequent attack on the affidavit's integrity."” Colkley, 899
F.2d at 303.

Tonbl i n nakes several assertions that the FBI agents omtted
information fromtheir affidavits, including: 1) that they did not
reveal a deal for leniency that the agents nade w th Ladoucer; 2)

that they did not reveal that Ladoucer was violating the |aw by
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meeting with Chairman Wall; 3) that they did not explain that sone
of the targets' admssions were nade when the targets were
intoxicated; and 4) that they failed to reveal that the targets had
refused to act unlawfully on several occasions.

The governnent contends that the evidence contradicts
Tonblin's first two assertions. The record reflects that the
governnment did reveal that Ladoucer was expecting a deal in return
for his cooperation. The record also reveals that Gonzales
testified about the attendees of the neeting wth Chairman Wl
and that Ladoucer was not one of them Therefore, Tonblin's first
two contentions lack nerit.

Even if we infer recklessness from the onmtted excul patory
information as asserted in Tonblin's remai ni ng contentions, Martin,
615 F.2d at 329, we also determne whether that information is
material, Col kley, 899 F.2d at 301; WIllians, 737 F.2d at 604. The
targets may, as Tonblin argues, have refused to break the | aw as
all eged, and they may have been intoxicated as alleged. Neither
supports a finding of deliberate fal sehood or reckless disregard
for truth because the balance of the information submtted in the
affidavits is nore than sufficient onits own to establish probable
cause. Therefore, the absence of excul patory circunstances for a
few of the conversations does not nmake the remaining information
m sl eading, and the district court's refusal to suppress the tapes

does not constitute clear error.
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Tonblin also asserts that the "consensual" tape recordings

were not voluntarily nade. "Voluntariness is a question to be
determned fromthe totality of the circunstances, . . . and we
wll not disturb the trial court's determ nation on appeal unless
it is clearly erroneous.” United States v. Smth, 649 F.2d 305,

309 (5th Gr. Unit B 1981) (citations omtted), cert. denied, 460
UusS 1068, 103 S. C. 1521, 75 L. Ed. 2d 945 (1983). The
governnent has the burden of proving consent. United States v.
Kol odziej, 706 F.2d 590, 593 (5th Cr. 1983). It usually neets
this burden by denonstrating that "the informant placed the
t el ephone call knowing that it would be nonitored.” Id. at 593.
"When, however, there is an allegation of coercion, the governnent
must show that there has been no undue pressure, threats, or
i nproper inducenents." Id.

Tonblin argues that Ladoucer and Gonzales agreed to the
recordi ngs only because they hoped for inproved treatnent in the
prosecutions against them A hope for |eniency, however, does not
vitiate consent. United States v. Jones, 839 F.2d 1041, 1050 (5th
Cr.), cert. denied, 486 U.S. 1024, 108 S. C. 1999, 100 L. Ed. 2d
230 (1988); Kol odziej, 706 F.2d at 595; United States v. Llinas,
603 F. 2d 506, 508 (5th Cr. 1979), cert. denied, 444 U. S. 1079, 100
S. C. 1030, 62 L. Ed. 2d 762 (1980); United States v. Juarez, 573
F.2d 267, 278 (5th Gr.), cert. denied, 439 U S 915 99 S.
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289, 58 L. Ed. 2d 262 (1978).! Accordingly, Tonblin's challenge
fails.
B
Next, Tonblin rai ses several chall enges to his convictions for
bribery. He contends that the district court erred in refusing to
give his requested jury instruction regarding intent. He al so
asserts that the evidence was insufficient to find that he i ntended
to bribe Maul din.
1
Tonblin challenges the district court's refusal to grant his

requested jury instruction regarding his intent to bribe Mul din.

14 Tonblincites only to outdated casel aw supporting his contention that

offering l eniency vitiates consent. See, e.g., Wiss v. United States, 308 U S.
321, 330, 60 S. &. 269, 272-73, 84 L. Ed 298 (1939) (holding that authorization
of intercepts could not be inplied from"enforced agreenent").

15 Tonblin requested that the jury be instructed that:

The solicitation and offer of canpaign contributions and the
paynent of expenses related to canpaigns are necessary and
permssible forms of political activity and expression. Such
conduct is not only well within the | aw, but unavoi dabl e so | ong as
el ection canpaigns are financed by private contributions and
expenditures. Thus, the paynent of a canpaign contribution, the
pronmi se of one, or the reinbursement of travel costs related to a
canpai gn do not, in and of thenselves, constitute bribery.

In order for such to constitute bribery, you nust find beyond
a reasonabl e doubt that Defendant TOVBLIN offered or solicited the
payment of the $725.00 to GLEN MAULDI N and t he $50, 000 to the Hecht
Re-El ection Comittee intentionally for an unlawful purpose
intending that its acceptance be conditioned upon GLEN NMAULDI N
performng or not perfornmng a defined, explicit official act.

This requires nore than sone general i zed hope or expectation
of ultimate benefit. the nmoney nust have been of fered and paid with
the intent and design to influence official action in exchange for
t he donati on))t he paynent serving as a condition for a specified and
bargai ned for action . . . .

Simlarly, TOVBLIN contends that any offer or intent to offer
a percentage interest in business ventures was made out of |oyalty,
friendship and the qualifications of MAULDIN and HECHT and not with
the intent to influence an official act as alleged . . . . The
of fer, when coupled with such intent, if you find that he had such
intent or if you have a reasonabl e doubt that he so i ntended, is not

13



Specifically, he argues that the jury instruction actually given
did not require the jury to find an explicit quid pro quo, whichis
a predicate to the specific intent required. W review jury
instructions for abuse of discretion. United States v. Penni ngton,
20 F.3d 593, 600 (5th Cr. 1994). "The refusal to give a jury
instruction constitutes error only if the instruction (1) was
substantially correct, (2) was not substantially covered in the
charge delivered to the jury, and (3) concerned an inportant issue
so that the failure to give it seriously inpaired the defendant's
ability to present a given defense." 1d.; accord United States v.
Aggarwal , 17 F.3d 737, 745 (5th Cr. 1994); United States v.
Shabazz, 993 F.2d 431, 440 (5th Cr. 1993).

Under the bribery statutes, the governnment nust prove a quid
pro quo, that is, that the official took noney in return for an
exercise of his official power. MCormck v. United States, 500
us 257, _ , 111 S . 1807, 1815-16, 114 L. Ed. 2d 307 (1991).
In order to convict a briber, the governnent nust prove that the
accused intended to bribe the official. Intending to neke a
canpai gn contri buti on does not constitute bribery, even t hough many
contributors hope that the official wll act favorably because of
their contributions. See United States v. Allen, 10 F. 3d 405, 411
(7th CGr. 1993) ("[A]ccepting a canpaign contribution does not

equal taking a bribe unless the paynent is nade i n exchange for an

nmade corruptly and does not constitute bribery.

It nust be renmenbered that TOVMBLIN is not required to prove
hi s i nnocent notivation. Rather, the prosecution must prove beyond
a reasonabl e doubt that TOMBLIN did not act innocently . .o
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explicit promse to performor not performan official act. Vague
expectations of sone future benefit should not be sufficient to
make a paynent a bribe."); United States v. Biaggi, 909 F.2d 662,
695 (2d CGr. 1990) ("There is a line between noney contributed
lawful |y because of a candidate's positions on issues and noney
contributed unlawfully as part of an arrangenent to secure or
reward official action, thoughits locationis not always clear."),
cert. denied, 499 U S 904, 111 S. . 1102, 113 L. Ed. 2d 213
(1991). Accordingly, a jury instruction nust adequately
di stingui sh between the lawful intent associated with making a
canpaign contribution and the unlawful intent associated wth
bribery. See United States v. Taylor, 993 F. 2d 382, 385 (4th G r.)
("Any paynent to a public official, whether it be a legitinmate
canpaign contribution or a bribe, is nade because of the public
office he holds. Evans nakes clear that the public official nust
obtain “a paynent to which he was not entitled, know ng that the

paynment was nmade in return for official acts. (quoting Evans v.
United States, ___US __, 112 S. C. 1881, 1889, 119 L. Ed.
2d 57 (1992)) (enphasis added)), cert. denied, = U S | 114 S
Ct. 249, 126 L. Ed. 2d 202 (1993). The instructions requested by
Tonblin adequately state the |aw Therefore, the question is
whether the jury instruction given by the district court
"substantially covered" the distinction between the intent to nake

a legitimate canpaign contribution and the intent to bribe. See

Penni ngton, 20 F.3d at 600.
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The district court instructed the jury on the issue of
bribery by using Fifth Crcuit Pattern Jury Instruction!® Nos. 2.13

and 2.12.' Tonblin argues that the definition of "corruptly" does

16 Al though the fact that the court used a pattern instruction is not
concl usi ve, we encourage their use. United States v. WIllians, 20 F.3d 125, 132
(5th Cir. 1994) ("[T]he Pattern Jury Instructions provide a useful guide for the
district courts, [but] we have never required the trial courts in this Crcuit
to use any particular |language in a jury charge."), cert. denied, 63 U S L W
3264 (U.S. Cct. 3, 1994) (No. 94-5238); United States v. Turner, 960 F.2d 461
464 (5th Gir. 1992) (affirmng refusal to give instruction where judge i nstructed
with Fifth Grcuit Pattern Jury Instruction).

o The actual charge stated as foll ows:

Title 18, United States Code, Section 201(b)(1), nmekes it a
crime for anyone to bribe a public official. In this case, the
Def endant is charged with commtting bribery in two different ways.

In counts five and nine, the Defendant is charged wth aiding
and abetting Gen Muuldin in corruptly denanding, seeking, and
receiving sonething of value in order to be influenced in the
performance of official acts.

For you to find the Defendant guilty of bribery in counts five
and ni ne, you nust be convinced beyond a reasonabl e doubt:

First: That den Muldin demanded, sought, or received
sonet hi ng of val ue as described in the indictnent.

Second: That G en Mauldin was, at that time, a public
official of the United States or was acting on behalf of the United
St at es.

Thi rd: That d en Maul di n denanded, sought or received t he
item of value corruptly in return for being influenced in the
performance of an official act; and

Fourth: That the Defendant ai ded and abetted den Mauldin in
doi ng so

In count twenty-two the Defendant is charged with bribing den
Maul din and with aiding and abetting the bribery. For you to find
the Defendant guilty of bribery in count twenty-two, you mnust be
convinced that the Governnent has proved each of the follow ng
beyond a reasonabl e doubt:

First: That the Defendant directly or indirectly gave,
of fered, or proni sed sonething of value to den Mauldin; and

Second: That the Defendant did so corruptly with intent to
i nfluence an official act by G en Mul din.

An act is "corruptly" done if it is doneintentionally with an
unl awf ul purpose. Therefore, in evaluating whether the Governnent
has proved beyond a reasonabl e doubt that the Defendant bribed or
intended to bribe a public official, you nust focus specifically on
the Defendant's nmental state, regardl ess of the nental state of the
public official. Merely because the public official accepts a thing
of value with corrupt intent does not nean that the Defendant nade
the offer with corrupt intent. I ndeed, the public official my
accept an offer as a bribe, while the Defendant may not possess the
sane corrupt intent in offering sonmething of value. Again, your
focus must be on the Defendant's state of m nd
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not require the jury to find a quid pro quo. W view a jury
instruction, however, in its entirety. United States v. Duvall

846 F. 2d 966, 972 (5th Cr. 1988) (view ng bribery instructions "as
a whole"); United States v. Dozier, 672 F.2d 531, 542 (5th Cir.)
(reviewing not only specific elenent of bribery instruction, but
al so other portions of charge that added clarity to chall enged
el enment), cert. denied, 459 U S. 943, 103 S. Ct. 256, 74 L. Ed. 2d
200 (1982). By requiring the jury to find that den Muldin
accepted an item of value in return for official acts in counts
five and nine, and that Tonblin prom sed sonething of value to
Mauldin "with intent to influence an official act", the
instructions explain the reciprocity elenent of the quid pro quo.
These instructions also distinguish between the |evels of intent
about which Tonblin is concerned, because they required the jury to
find that, in prom sing sonething of value to Maul din and i n ai di ng
and abetting Maul din's acceptance of an itemof value, Tonblin had
acted corruptly, that is, with unlawful purpose. Mor eover, the
instruction clearly required the jury to focus on Tonblin's intent.
Tonblin's requested instruction focused pointedly on the specific
facts of this case as they related to his defense that he had not
intended to bribe Muwldin, but the court's actual instruction
allowed Tonblin to present that information and defense to the
jury, and we do not require that the instructions do any nore. See
Duvall, 846 F.2d at 972 (affirmng instructions that "provi ded an

adequate basis for [defendants] to present to the jury a [specific
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theory of] defense"); Dozier, 672 F.2d at 542 (approving
instructions that "fairly presented the issues to the jury").?!®
Consequently, the district court did not abuse its discretion when
it refused to give the instruction Tonblin requested.
2

Assum ng the instruction was proper, Tonblin also argues that
the evidence was insufficient for the jury to convict him of
bri bery. See Jackson v. Virginia, 443 U S. 307, 318, 99 S.
2781, 2788-89, 61 L. Ed. 2d 560 (1979) ("[T]he critical inquiry on
review of sufficiency of the evidence to support a crimnal
conviction nust be not sinply to determne whether the jury was
properly instructed, but to determ ne whether the record evidence
coul d reasonably support a finding of guilt beyond a reasonable
doubt."). To determ ne sufficiency in a crimnal case:

The evidence is reviewed in the |ight nost favorable to

the governnment, drawing all reasonable inferences in

support of the verdict. But if the evidence viewed in

the light nost favorable to the prosecution gives equal

or nearly equal circunstantial support to a theory of

guilt and a theory of innocence, the conviction should be

reversed. It is not necessary that the evidence excl ude

every reasonable hypothesis of innocence; the jury is

free to choose anobng reasonable constructions of the

evidence. The only question is whether a rational jury

could have found each elenent of the offense beyond a

reasonabl e doubt.
United States v. Pennington, 20 F.3d 593, 597 (5th Cr. 1994)

(citations omtted); see also United States v. Stephens, 964 F. 2d

18 See also Turner, 960 F.2d at 464 (denying defendant's requested

instruction because it was "npbre a statenent of the case than an accurate
definition").
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424, 427 (5th Gr. 1992); United States v. Sanchez, 961 F.2d 1169,
1173 (5th Gir.), cert. denied, ___ US. _ , 113 S. C. 320, 121 L.
Ed. 2d 248 (1992). The governnent need not prove the occurrence of
the quid pro quo; proof of the agreenent will suffice. Evans v.
United States, 504 U.S. __, _ , 112 S. C. 1881, 1889, 119 L. Ed.
2d 57 (1992) ("[T]he Governnent need only show that a public
official has obtained a paynent to which he was not entitled,
knowi ng that the paynent was nade in return for official acts.").?®
Thus, we "consider both direct and circunstantial evidence,
including the context in which a conversation took place, to
determne if there was a neeting of the mnds on a quid pro quo."
Carpenter, 961 F.2d at 827.

Tonblin argues that, at nost, he had only a general
expectation of future benefit, and that Maul din and Lachelli were
so vague about the terns of the quid pro quo that the governnent
failed to establish its proof beyond a reasonable doubt. "[T]he
explicitness requirenent is satisfied [, however,] so long as the
ternms of the quid pro quo are clear and unanbi guous." |d. Mauldin
testified that Tonblin offered him ten percent of the G enada

venture, and that Tonblin encouraged Ladoucer to pay $725.15 for

19 See also United States v. Coyne, 4 F.3d 100, 114 (2d G r. 1993)
("[T] he governnent does not have to prove an explicit promise to perform a
particular act made at the tine of paynment. Rather, it is sufficient if the
public of ficial understands that he or she is expected as a result of the paynent
to exercise particular kinds of influence . . . as specific opportunities
arise."), cert. denied, ___ US _ , 114 S. . 929, 127 L. Ed. 2d 221 (1994);
United States v. Carpenter, 961 F.2d 824, 827 (9th Gr.) (refusing to require a
specific statenent by official regarding intent, otherwise officials could

"escape liability . . . with winks and nods, even when the evidence as a whol e
proves that there has been a neeting of the mnds to exchange of ficial action for
noney"), cert. deni ed, u. s , 113 S. C. 332, 121 L. Ed. 2d 250 (1992).
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Maul din's trip to San Antoni o, and that Tonblin was arranging for
a $50, 000 contribution to Senator Hecht's canpaign fund. Mauldin
al so testified that he accepted or agreed to accept these suns as
bribes. Lachelli testified that Tonblin intended for ten percent
of the Grenada business to go to Mauldin. Lastly, the tapes reveal
that Tonblin hinself admtted to these acts.? Although Tonblin
testified at trial to an innocent notivation for each of these
actions,? the evidence viewed in the light nbst favorable to the
verdi ct was nonetheless sufficient for the jury to find beyond a
reasonabl e doubt that Tomblin intended to conmt and aid and abet

in the conm ssion of bribery. 2

20 When Ladoucer said, "l guess |, uh, have a first class seat to take

care of tonorrow," and Mauldin replied that he did not fly first class, Tonblin
responded, "You should have." Regarding the fundraiser, Tonblin said, "I want
to gear it to the success," and "we're going to guarantee 50,000 here." Lastly,
Tonblin's statenents about the stock he prom sed Maul din included, "I told den
he got 10% " "he gets 10% of our side;" "Aen's 10%is going to be split with
Chic. . . . But |I never said that, and I'Il call you a liar from the highest
tree." When asked where the noney would eventually go, Tonblin answered,
"Straight to Chic." Wen Ladoucer asked how the group would get certain Navy
contracts, Tonblin responded, "That's what Chic's job is." Tonblin also nmade
stat enents about hi s own under standi ng that Maul din woul d attend the neeting with
Chai rman Wall to show Ladoucer's "stroke" with Senator Hecht. Lastly, in a
di scussi on over their Grenadan plans, Tonblin stated, "The reason d en [ Maul di n]
is going to stay involved is because then we can get sone | M- noney deposited.”

21 Specifically, Tonblin testified that: "I wanted to reserve ten
percent of the stock to offer to someone in the future," and "it was stil
sonet hing that was going to be discussed after they left office." |n response

to a question about a link between the fundraiser and the neeting with Chairnman
Wall, Tonblin replied, "Absolutely not."

22 Because we find the evidence sufficient to justify the jury's verdict

on the bribery counts, we do not address Tonblin's argunents that, because he
shoul d not have been convicted of bribery, his aiding and abetti ng and conspiracy
convictions are invalid. See United States v. Curran, 20 F. 3d 560, 571 (3d Gr.
1994) (requiring reversal of conspiracy convictiononly if underlyingillegality
reversed).
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C

Tonblin also challenges his extortion conviction on several
gr ounds. He argues first that the evidence was insufficient to
support the jury's finding that the alleged extortion affected
i nterstate conmerce. He al so argues that, because he was not a
public official, he could not be convicted of extorting noney under
color of official right. Next, Tonblin contends that the district
court inproperly refused to give his requested instruction
regarding fear of economc harm He further asserts that the
evi dence was i nsufficient to convict himof extorting noney through
fear of economc harm Lastly, he argues that, even if the
evi dence was sufficient on the fear of economc harm theory, the
i nsufficiency on the under color of official right theory requires
reversal because the instructions asked only for a general verdict
on the extortion count.?3

1

Tonblin argues that the governnent failed to establish that
the alleged extortion affected interstate conmmerce. An effect on
interstate commerce is a required elenment of the offense of
extortion under the Hobbs Act. United States v. Stephens, 964 F. 2d
424, 429 (5th CGr. 1992). Such an effect, however, need only be
slight. United States v. Coyne, 4 F.3d 100, 111 (2d Gr. 1993),
cert. denied, = US _ , 114 S. C. 929, 127 L. Ed. 2d 221

23 The court instructed the jury that it could find Tonblin guilty of

extortion "by wongful use of actual or threatened fear of econoni c harmor under
color of official right" (enphasis added).
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(1994); see also Stephens, 964 F.2d at 429 ("The inpact on
interstate conmerce need not be substantial to neet the statutory
requirenent; all that is required is that comerce be affected by
the extortion."); United States v. Hainowtz, 725 F.2d 1561, 1573
(11th Gr.) ("[A] showing of mnimal effect on interstate comrerce
W Il sustain jurisdiction under the statute."), cert. denied, 469
U S 1072, 105 S. ¢. 563, 83 L. Ed. 2d 504 (1984). The governnent
est abl i shed that Suburban funds crossed state borders as a nornma
part of its business. Indeed, the loan to Tonblin was for an out-
of -state restaurant. Paynent from funds of a business engaged in
interstate commerce satisfies the requirenent of an effect on
i nterstate conmerce. Coyne, 4 F.3d at 111. Consequently, the
evidence was sufficient to support the jury's finding that the
al l eged extortion affected interstate commerce.
2

Tonbl i n next contends that, because he was a private citizen,
he cannot be convicted of extortion under color of official right.
Usual ly, only public officials are charged with extorting property
under color of official right. See United States v. Snyder, 930
F.2d 1090, 1093 (5th Cr.) (discussing trial court's definition
that "extortion under color of official right neans the w ongful
taking by a public officer of nobney or property not due to the
officer or the office"), cert. denied, = US |, 112 S. C
380, 116 L. Ed. 2d 331 (1991). The official need not actually have

the powers he threatens to use, nor is the offense limted to
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elected officials. See United States v. Freeman, 6 F.3d 586, 593
(9th Gr. 1993) ("[T]he Hobbs Act reaches anyone who actually
exercises official powers, regardl ess of whether those powers were
conferred by el ection, appointnent, or sone other nethod."), cert.
denied, __ US. __ , 114 S. C. 1661, 128 L. Ed. 2d 378 (1994).
Moreover, the victim need not actually know the official's
position; it is enough that the victim reasonably believe the
official can do what he threatens. St ephens, 964 F.2d at 430
(hol di ng that victi mneed not knowextortioner's official position,
so long as victim believes extortioner has power to carry out
threats). Private persons have been convicted of extortion under
color of official right, but these cases have been |imted to ones
in which a person masqueraded as a public official,? was in the
process of becoming a public official,? or aided and abetted a
public official's receipt of noney to which he was not entitled.?®
All these cases involved a public official in sone past, present,
or future capacity receiving noney.

In contrast, the extortion for which Tonmblin was

convi cted))coercing the $250,000 loan from Ladoucer and

24 See United States v. McClain, 934 F.2d 822, 830 (7th Cir. 1991)
(acknow edgi ng that "under color of official right" can apply to private person
nmasquer adi ng as official).

25 See United States v. Meyers, 529 F.2d 1033, 1036-37 (7th Cir.)
(affirm ng conspiracy conviction even t hough def endants were not officials yet),
cert. denied, 429 U S 894, 97 S. . 253, 50 L. Ed. 2d 176 (1976).

26 See United States v. Margiotta, 688 F.2d 108, 131 (2d Gir. 1982)
(affirmng private person's conviction for aiding and abetting public official's
extortion), cert. denied, 461 U S. 913, 103 S. C. 1891, 77 L. Ed. 2d 282 (1983).
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Gonzal ez))did not result in the receipt of noney by any public
official. Tonmblin was not a public official, nor was he in the
process of becom ng one. Moreover, although he may have "cl oaked"
hinmself in the Senator's authority, as the governnent argues, no
one believed that he was a public official, especially not his
purported victins, Ladoucer and Gonzal es. He was convicted of
threatening to use his political influence against Ladoucer and
Gonzal es, but this power was not official power; it was unofficial
power over an official.

Det erm ni ng whet her Tonblin's actions can constitute acting
under color of official right requires us to interpret the
statutory | anguage of the Hobbs Act. The plain neaning of the
statute does not clearly indicate who can act under color of
official right, Freeman, 6 F.3d at 592 ("The Hobbs Act does not
define "under color of official right."'"), although the very use of
the word "official" suggests that an official nust be involved in
sone manner for an offense to occur. Consequently, we |look to the
| egislative history for further gui dance. Although the | egislative
history of the original Anti-Racketeering Act did not discuss
"under color of official right,"?” that of the Hobbs Act? provides

a glimer of direction. It indicates that Congress preserved the

21 See H R Rep. No. 1833, 73d Cong., 2d Sess. 1-2 (1934); S. Rep. No.
532, 73d Cong., 2d Sess. 1-2 (1934).

28 See S. Rep. No. 1516, 79th Cong., 2d Sess. 1 (1946); H. R Rep. No.
238, 79th Cong., 1st Sess. 1-2 (1945).
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common | aw definition of extortion,? under which extortion could
only be committed by a public official.?

In passing the Hobbs Act, Congress intended to make a
di stinction between the "fear of harn ground and the "under col or
of official right" ground. United States v. McC ain, 934 F. 2d 822,
830 (7th Cir. 1991). This is understandabl e because the official's
position provides the coercive elenent that the threats and fear of
the other ground supply. | d. Accordingly, we agree with the
Seventh Circuit that in circunstances such as those in this case,
a private person cannot be convicted of extortion under col or of
official right. See McClain, 934 F.2d at 831 ("[Als a genera
matter and with caveats as suggested here, proceeding against
private citizens on an "official right' theory is inappropriate
under the Iliteral and historical neaning of the Hobbs Act,
irrespective of the actual “control' that citizen purports to
mai ntai n over governnental activity.").

3

Tonblin al so chall enges the district court's refusal to grant

29 91 Cong. Rec. 11908 ("The definitions of . . . extortion set out in
this bill . . . are defined in substantially the same way by the | aws of every
state in the Union.") (statement of Rep. Robson); id. at 11914 ("Werever
jurisprudence has had its sway robbery and extorti on have been defined. There
is no use defining those terns because they are so well defined that their
definition nowis a matter of common know edge.") (statement of Rep. Russell).

30 See United States v. Nardello, 393 U S. 286, 289, 89 S. . 534, 536,
21 L. Ed. 2d 487 (1969) ("At common |law a public official who under color of
of fice obtained the property of another not due either to the office or the
official was guilty of extortion."); United States v. Kenny, 462 F.2d 1205, 1229
(3d Cr. 1972) (defining comon |aw extortion as "a crine which could only be
comitted by a public official"); Janes Lindgren, The El usi ve Di stinction Between
Bribery and Extortion: Fromthe Conmon Lawto the Hobbs Act, 35 U C. L. A L. Rev.
815 (1988) (narrating the common-1law history of extortion).
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his requested jury instruction regarding fear of econom ¢ harm 3
Specifically, he argues that the jury instruction actually given
did not require the jury to find a fear of actual harm3 Extortion
by wongful use of fear includes fear of economc harm Uni ted
States v. Garcia, 907 F.2d 380, 381 (2d Cr. 1990); United States
v. Brecht, 540 F.2d 45, 52 (2d Gr. 1976), cert. denied, 429 U S
1123, 97 S. . 1160, 51 L. Ed. 2d 573 (1977). Al t hough the
def endant nust at | east know of the potential harm we consider the

exi stence of fear fromthe perspective of the victim Garcia, 907

81 Def endant's Requested Instructions #27-30 stated that:

Bef ore TOMBLI N can be convicted of extortion, the governnent
nust al so prove that he obtained the property from Suburban Savi ngs
and Loan Associ ation by the wongful use of fear of econom c | oss or
harm The fear nmust be the | oss of sonmething to which Suburban was

legally entitled. |If the |oan was nade because Suburban felt that
it stood to gain by making the | oan, and not out of fear of economc
loss, that is not extortion. |In other words, if Suburban had no

reason to fear an economic |oss upon not nmeking the |oan, but
i nstead, stood only to inprove its econom c condition by nmaki ng the
| oan, TOMBLIN is not guilty of extortion.

Further, before you may convict TOMBLIN of extortion as
alleged in Count 3 of the Indictment, you nust find beyond a
reasonabl e doubt that TOVBLIN knew the | oan was bei ng made because
Subur ban Savi ngs and Loan feared an economc |oss. TOMBLIN clains
that he believed Suburban was making the |oan because it was
sufficiently collateralized; because he believed he was financially
capable of obtaining the loan and that Suburban held a simlar
belief; and that the | oan was of mutual benefit for each party and,
therefore, properly negotiated . . . .

Bef ore TOVBLI N can be found guilty of extortion as alleged in
count three of the indictment, you nmust find beyond a reasonable
doubt that he received the loan from Suburban Saving and Loan
Associ ation knowi ng that he was not legally entitled to receive it
and further knowing that the |oan was being made because Suburban
feared an economic | oss.

TOMBLIN asserts that he believed the loan was sufficiently

collateralized, that it was made for value, i.e. a negotiated
interest rate, and that it was nmade for a proper business
pur poses))the conpletion of his restaurant. Under such ternms,
TOMBLI N cl ai mrs he believed he was obtaining the |oan properly. If

you find that TOVBLI N so believed, or you have a reasonabl e doubt as
to whether or not he so believed, you nust acquit TOVBLIN . .

82 See supra Part I1.B.1 for the proper standard of reviewfor

chal l enges to jury instructions.
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F.2d at 385 ("[T] he governnent nust at | east prove the existence of
the victims belief that the defendant had the power to harmit and
the victims fear that the defendant would exploit that power.");
United States v. Capo, 817 F.2d 947, 951 (2d Cr. 1987)
(considering fear "from the perspective of the victim not the
extortionist; the proof nust establish that the victimreasonably
believed: first, that the defendant had the power to harm the
victim and second, that the defendant woul d exploit that power to
their victims detrinent"). Moreover, the defendant need not
create the fear, so long as the defendant uses it to extort
property. United States v. Gerald, 624 F.2d 1291, 1299 (5th GCr.
1980), cert. denied, 450 U S 920, 101 S. C. 1369, 67 L. Ed. 2d
348 (1981). The fear, however, nust be of a |oss;* fear of |osing
a potential benefit does not suffice.3 Again, both the
instructions requested as well as those actually given correctly
address the law. Pennington, 20 F.3d at 600. Consequently, the
issue is whether the instruction given by the trial court
substantially covers the applicable | aw necessary for Tonblin to
argue his theory of defense. 1d.

As with the bribery counts, the trial court instructed on

extortion in accordance with the Fifth Crcuit Pattern Jury

33 See Hai nobwitz, 725 F.2d at 1572 (uphol di ng extortion conviction where

license vital to economic health of business and official threatened to quit
hel ping if not paid).

34 See Capo, 817 F.2d at 954 (finding no extortion by fear of economc
harmwhere "all the evidence points to the conclusion that they paid voluntarily
to inprove their chances to get jobs they had not been able to obtain on their
own").
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I nstructions 2.68 and 2.69.3% Tonblin argues that the instruction
gi ven does not adequately distinguish between fear of an actual
| oss and fear of deprivation of a future benefit. The instruction
as given fully allowed Tonblin to argue that Ladoucer and Gonzal es
only feared that they would not receive the benefit of a neeting
wi th Chai rman Wal |, and that consequently, their fear was not of an
actual loss. See United States v. Turner, 960 F.2d 461, 464 (5th
Cr. 1992) (denying defendant's requested i nstructi on because "nore

a statenent of the case than an accurate definition").3% Therefore,

35 The actual instruction read as foll ows:

Count three of the indictment charges the Defendant with
extortion.

Title 18, United States Code, Section 1951(a), mekes it a
crinme for anyone to obstruct comerce by extortion. Extortion neans
t he obtaining of or attenpting to obtain property fromanother, with
t hat person's consent, when the consent is induced by wongful use
of actual or threatened fear of econonmic harm [or] under col or of
official right.

For you to find the Defendant guilty of this crine, you nust
be convinced that the Governnent has proved each of the foll ow ng
beyond a reasonabl e doubt:

First: That the Defendant obtained property fromanother with
that person's consent;

Second: That the Defendant did so by wongful use of actua
or threatened fear of economc harm or under color of official
right; and

Third: That the Defendant's conduct interfered with and
affected interstate conmerce.

The term"fear" includes fear of econonmic | oss or danage. It
is not necessary that the Government prove that the fear was a
consequence of a direct threat; it is sufficient for the Governnent
to show that the victinms fear was reasonable under the
ci rcunst ances.

The use of actual or threatened fear is "wongful" if its
purpose is to cause the victimto give property to soneone who has
no legitimate claimto the property.

36 See also United States v. Duvall, 846 F.2d 966, 972 (5th Gir. 1988)
(affirming instructions that "provided an adequate basis for [defendants] to
present to the jury a [specific theory of] defense"); United States v. Dozier
672 F.2d 531, 542 (5th Gr.) (approving instructions that "fairly presented the
issues to the jury"), cert. denied, 459 U S. 943, 103 S. C. 256, 74 L. Ed. 2d
200 (1982).
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the instruction as given substantially covers the | aw and al | owed
Tonblin to argue his theory of defense, and the district court did
not abuse its discretion in refusing to instruct as requested.
4

Assuming that the instruction was proper, Tonblin further
argues that the evidence was insufficient for the jury to convict
him of extortion by wongful use of fear of econonic harm ¥
Tonblin argues that Ladoucer and Gonzalez only feared that they
woul d not receive a neeting wwth Chairman Wall, and that this fear
was insufficient to support an extortion conviction. See (Garcia,
907 F. 2d at 383 (reversing conviction where victimnerely hoped for
i nproved chances on future contracts, because paying for benefi ci al
activity "is not the mndset of a victimof economc extortion");
Capo, 817 F.2d at 954 (reversing conviction where victins desired
better probability that they would secure enploynent). e
di stingui sh these cases, however, because although Ladoucer and
Gonzal ez did fear they would not get their neeting, they primarily
feared that they would lose their investnent in Suburban.38
Moreover, it was Tonmblin who first convinced Ladoucer and Gonzal ez
to forgo other avenues and seek forbearance; they had al ready taken
actioninreliance on his prom se of help before he nade his demand

for noney. Accordingly, the evidence of that |oss does qualify

87 See supra Part 11.B.2 for the proper standard of review for

chal l enges to the sufficiency of the evidence.

38 Conzal ez testified that, "We'd have to | et our noney sit in Suburban
Savi ngs," and "W woul d have | ost $1, 000, 000."
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under the statute. Gonzalez testified that Tonblin threatened not
to help themunl ess they either paid hima fee or gave hi ma | oan. ®°
Consequently, the evidence sufficiently supported the jury's
finding that Tonblin had extorted noney by wongful use of fear of
econom ¢ harm beyond a reasonabl e doubt.
5

Even though the evi dence was sufficient to convict Tonblin of
extortion by wongful use of fear of economc harm he contends
that the i nsufficiency of the "under color of official right" prong
requires a reversal because both theories were submtted to the
jury on a single count. Wen only one of nultiple theories
submtted to a jury is sufficient, whether this requires reversa
depends on the nature of the insufficiency.

[ When di sjunctive theories are submtted to the jury and

the jury renders a general verdict of guilty, appeals

based on evidentiary deficiencies nust be treated

differently than those based on |egal deficiencies. |If

the challenge is evidentiary, as long as there was

sufficient evidence to support one of the theories

presented, then the verdict shoul d be affirnmed. However,

if the challenge is legal and any of the theories was

legally insufficient, then the verdict nust be reversed.
United States v. @Garcia, 992 F.2d 409, 416 (2d GCr. 1993). The
reason for the varying treatnent is that jurors can, fromtheir own

experience, weed out evidentiary deficiencies,* but not |egal

39 CGonzal ez stated: "[B]asically what he told ne in a nutshell was, °If
you don't lend ne the $250,000, then it's going to cost you $100,000 to see the
Senat or and Danny Wall in Washington, D.C., and that's conming to ne as a fee."'"

40 See United States v. Self, 2 F.3d 1071, 1093 (10th Cir. 1993)
(requiring reversal "if the jury could have based its verdict on a legally or
constitutionally infirmobjective; however, factual insufficiency of one or nore
obj ectives does not require reversal as we will presune that the jury rejected
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i nsufficiencies.*

Legal insufficiency occurs when, even if the governnent proved
everything it possibly could prove, the defendant's conduct would
not constitute the crine charged. Self, 2 F.3d at 1093 (reversing
conviction where, for one theory, "both the governnent and the
district court were m staken about the law . . . and, therefore,
Defendant's actions were not within the statutory definition of the
crinme"). Because Tonblin was not a public official, conviction for
extortion could have been based on a legally insufficient ground.
Therefore, even if the evidence and instructions properly allowed
the jury to convict on a theory of fear of econom c harm we cannot
presunme that the jury based its verdict on the legally sufficient
ground, and we nust reverse Tonblin's extortion conviction.

D

Tonblin further contends that the district court should have
granted hima newtrial on the grounds of prosecutorial m sconduct.
He first argues that the prosecutor's cross-exam nation of one of
his witnesses went beyond the scope of direct exam nation. Next,
he asserts that the prosecutor inproperly injected inadm ssible
character evidence into his cross-exam nation of Tonblin. Lastly,

he contends that the prosecutor nmade i nproper, prejudicial coments

the factual |y i nadequat e theory and convicted on an alternative ground for which
t he evidence was sufficient").

41 Giffinv. United States, 502 U.S. 46, 112 S. Ct. 466, 474, 116 L.
Ed. 2d 371 (1991) ("Wen, therefore, jurors have been | eft the option of relying
upon a legally inadequate theory, there is not reason to think that their own
intelligence and expertise will save themfromerror.").
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during closing argunents.

Because Tonblin did not preserve error by objecting to these
i nstances of alleged prosecutorial msconduct at trial, we review
these clains only for plain error. See Fed. R Evid. 103
(requiring specific and tinely objection to errors affecting
substantial rights, but allow ng notice of "plain errors affecting
substantial rights although they were not brought to the attention
of the court”). "[A]n error nust be clearly evident to be plain
" United States v. Calverley, 37 F.3d 160, 163 (5th Cr.
1994) (en banc); see also United States v. Oano, __ US |
_, 113 S. . 1770, 1777, 123 L. Ed. 2d 508 (1993) ("Plain' is
synonynmous with “clear' or, equivalently, "obvious.'"); Peretz v.
United States, 501 U. S 928, _ , 111 S. C. 2661, 2678, 115 L. Ed.
2d 808 (1991) (Scalia, J., dissenting) (holding plain error to be
"errors that are obvious"); United States v. Young, 470 U.S. 1, 16
n.14, 105 S. Ct. 1038, 1047 n.14, 84 L. Ed. 2d 1 (1985) (equating
"plain® with "readily apparent”). Moreover, even if we find plain
error, it is within our discretion whether or not to reverse. See
dano, = US at _ , 113 S. . at 1778 ("Rule 52(b) [defining
plain error] is permssive, not mandatory. . . . [T]he Court of
Appeal s has authority to order correction, but is not required to
do so."); Calverley, 37 F.3d at 164 ("[Aln appellate court is

enpowered, in its discretion, to correct the assigned error.").

1

Tonblin first argues that the prosecutor's cross-exam nation
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of CGeorge Chall, Tonblin's wtness, about Tonblin's connection to
bankrupt restaurants exceeded the scope of direct exam nation.
Rul e 611(b) of the Federal Rules of Evidence requires that cross-
exam nation "should be limted to the subject matter of the direct
exam nation and matters affecting the credibility of the witness."
Fed. R Evid. 611(b). The subject matter of direct exam nation,
for the purpose of cross-examnation, is "liberally construed to
include all inferences and inplications arising from such
testinony." United States v. Arnott, 704 F.2d 322, 324 (6th Cr.),
cert. denied, 464 U S. 948, 104 S. C. 364, 78 L. Ed. 2d 325
(1983). Rule 611 all ows, but does not require, the district court
to permt cross-exam nation that exceeds the scope of direct
exam nation. United States v. Lowenberg, 853 F.2d 295 (5th Cr.
1988), cert. denied, 489 U S 1032, 109 S. . 1170, 103 L. Ed. 2d
228 (1989).

Tonbl in contends that his direct exam nation of Chall focused
on Chall's introduction of Ladoucer to Tonblin and Ladoucer and
Tonblin's subsequent business dealings. On direct exam nation
Chall testified that Ladoucer inforned him that he had nortgage
notes that he wanted to sell, and that he had heard that Tonblin
was involved with a nortgage conpany. Chall testified that he
arranged a neeting between Ladoucer and Tonblin so that they could
di scuss the sale of nortgage notes. On cross-exam nation, the
prosecutor asked Chall if he knew that Tonblin had been invol ved

W th bankrupt restaurants and Chall said that he did. Tonblin did
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not object.* The prosecutor directed the cross-exam nation
gquestions at what Chall knew about Tonblin's business dealings, and
we can fairly infer the questions' basis from the direct
exam nation. Consequently, we find no error on this point.
Tonblin al so argues that, because Chall did not testify about
Tonblin's character, the prosecutor's questions to Chall about
Tonblin's character on cross-exam nati on were outside the scope of
direct exanm nation.* |f so, then Chall's testinony about Tonblin's
character constitutes inperm ssible character evidence under

Federal Rul e of Evidence 404(b).* The two-prong test outlined in

42 Tonblin did object to the prosecution's cross-exan nati on questions

to Chall concerning Tonblin's involvenent in business enterprises in Las Vegas
and the trial court overruled the objection. However, Tonblin's objection nust
fully apprise the trial court of the specific grounds of the objection. United
States v. Waldrip, 981 F.2d 799, 804 (5th Gr. 1993). "Aloosely fornul ated and
i mpreci se objection will not preserve error." United States v. Jinenez Lopez,
873 F.2d 769, 773 (5th Cir. 1989). Tonblin did not specifically object to the
prosecutor's questions about Tonblin's involvenent with restaurants allegedly
gone bankrupt. Further, Chall testified that one of the alleged bankrupt
restaurants was | ocated in Las Vegas, and a second was | ocated i n Austin, Texas.
Tonblin's objection, therefore, did not neet the specificity requirenents of Rule
103. Fed. R Evid. 103(a)(1).

43 On cross-exam nation, the prosecutor asked Chall whether Tonblin had

ever bragged to Chall about how nuch noney Tonblin had made on the restaurant
bankrupt ci es.

Q There was a restaurant in Las Vegas that went bankrupt, and a
restaurant in Austin that went bankrupt, correct?

A Yes.

Q Darrell Tonblin ever brag to you about how nuch noney he made
on those ventures?

A No, sir.

Q Did he ever tell you about how much noney he nade in
bankruptci es on those?

A No, sir.

Because the prosecutor's questions insinuated that Tonblin was guilty of sone
wrong, msconduct, or crinme in relation to the restaurant bankruptcies, the
guestions al so commented on Tonblin's character. See United States v. Park, 525
F.2d 1279, 1284-85 (5th Cir. 1976) (criticizing insinuating questions that inply
wr ongdoi ng) .

44 Rul e 404(b) states that:

Evi dence of other crinmes, wongs, or acts i s not admi ssible to prove
the character of a person in order to show action in conformty
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United States v. Beechunt® applies to the adm ssibility of evidence
under Rule 404(b). First, the evidence nust be relevant to an
issue other than the defendant's character, and second, the
evi dence nust conply with Rule 403 in that its probative val ue nust
not be substantially outwei ghed by undue prejudice. 582 F.2d at
911. 46

A review of the record reveals nothing in Tonblin's direct
exam nation of Chall that provided grounds for the prosecutor to
cross-examne Chall on Tonblin's character.? Further, the
prosecutor's questions to Chall did not relate to Tonblin's
busi ness dealings, but to Tonblin's alleged bragging about

profiting fromhis businesses' bankruptcies.* Thus, the questions

therewith. |t may, however, be adnissible for other purposes, such
as proof of notive, opportunity, intent, preparation, plan
know edge, identity, or absence of mistake or accident, provided
t hat upon request by the accused, the prosecution in a crimnal case
shal | provi de reasonabl e notice in advance of trial, or during trial
if the court excuses pretrial notice on good cause shown, of the
general nature of any such evidence it intends to introduce at
trial
Fed. R Evid. 404(b).

45 582 F.2d 898 (5th CGir. 1978), cert. denied, 440 U.S. 920, 99 S. Ct.
1244, 59 L. Ed. 2d 472 (1979).

46 Rul e 403 provi des that: "Al though rel evant, evidence may be excl uded

if its probative value is substantially outweighed by the danger of unfair
prej udi ce, confusion of the i ssues, or nisleading the jury, or by considerations
of undue del ay, waste of tine, or needl ess presentation of cumul ative evi dence."
Fed. R Evid. 403.

ar Because we conclude that Chall did not testify about Tonblin's
character, we do not reach Tonblin's alternative argunment that even if Chal
testified about Tonblin's character, the prosecutor's cross-exam nation about
Tonblin's all eged nmi sconduct was not made in good faith, as required by Federa
Rul e of Evidence 608(b).

48 The prosecutor apparently based these questions on an FB
i nvestigation of Tonblin's bankruptcies.
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did not relate to any i ssue other than Tonblin's character and fai
the threshold i nquiry under Rule 404(b). See Huddleston v. United
States, 485 U. S. 681, 685, 108 S. Ct. 1496, 1499, 99 L. Ed. 2d 771
(1988) (requiring court to exam ne first whether character evidence
under Rule 404(b) is probative of material issues other than
character). Moreover, it is wunlikely that Chall's negative
responses to the prosecutor's questions controverted the
i nsi nuati on of m sconduct. See United States v. Davenport, 753
F.2d 1460, 1463 (9th G r. 1985) ("The prejudice to the defendant
was, thus, created by the question itself rather than by the
testinony given in response."). Thus, the probative value of the
prosecutor's cross-examnation of Chall regarding Tonblin's
character was substantially outweighed by its prejudicial affect
and, therefore, it fails the second prong of the Beechum test.
However, a review of the entire record and the evidence against
Tonmblin convinces us that the introduction of the character
testi nony does not require reversal, because the jury would have
returned a verdict of guilty against Tonblin even w thout the
prejudicial testinony. United States v. Hasting, 461 U. S. 499,
510-11, 103 S. C. 1974, 1981, 76 L. Ed. 2d 96 (1983) (noting that
"there can be no such thing as an error-free, perfect trial
" and denying reversal because the error was harm ess beyond

a reasonabl e doubt).*®

49 W note that, had we addressed Tomblin's Rule 608(b) good faith
argument, we woul d have reached the sane concl usi on.
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Tonblin also argues that, because the prosecutor did not
provi de advance notice, the introduction of evidence of other bad
acts when cross-exam ni ng Tonblin viol at ed Federal Rul e of Evi dence
404(b).>% The governnent contends that the other-acts evidence was
proper under Rul e 608(b) because it was introduced only to i npeach
Tonblin and was not offered in the prosecutor's case in chief.>!
Whet her Rul e 404(b) or Rule 608(b) applies to the adm ssibility of
ot her-act evi dence depends on the purpose for which the prosecutor
i ntroduced the other-acts evidence. United States v. Schwab, 886
F.2d 509, 511 (2d G r. 1989), cert. denied, 493 U S 1080, 110 S
Ct. 1136, 107 L. Ed. 2d 1041 (1990). Rule 404(b) applies when
ot her-acts evidence is offered as rel evant to an issue in the case,
such as identity or intent. |d. Rule 608(b) applies when other-
acts evidence is offered to inpeach a witness, "to show the

character of the witness for untruthful ness,” or to showbias. |d.

50 Rul e 404(b) requires the prosecution in a crimnal case to provide
notice in advance of trial of its intent to use other acts evidence. Fed. R
Evid. 404(b) advisory commttee notes (stating that the purpose of the notice
requi renent is to reduce surprise and pronote early resolution of admissibility
i ssues).

51 Rul e 608(b) states that: "Specific instances of the conduct of a
witness, for the purpose of attacking or supporting the witness' credibility
. . . may, however, in the discretion of the court, if probative of truthful ness
or untruthful ness, be inquired into on cross-exam nation of the wtness (1)
concerning the wi tness' character for truthfulness or untruthfulness . . . ."
Fed. R Evid. 608(b). Unlike Rule 404(b), however, Rule 608(b) does not require
advance notice of the prosecutor's intent to use specific instances of
def endant's conduct to inpeach the defendant when he testifies. United States
v. Baskes, 649 F.2d 471, 477 (7th Cr. 1980) ("No rule or rational e guarantees
the defense advance know edge of legitimte inpeachnent before it calls a
witness."), cert. denied, 450 U S. 1000, 101 S. C. 1706, 68 L. Ed. 2d 201
(1981).
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The prosecutor contends that his cross-exam nation questions were
probative of Tonmblin's character for truthful ness.

A defendant makes his character an issue when he testifies.
VWal drip, 981 F.2d at 803; United States v. Bl ake, 941 F. 2d 334, 340
(5th Gir. 1991), cert. denied, ___ US. _ , 113 S. C. 596, 121 L.
Ed. 2d 533 (1992). The governnent is entitled to cross-exam ne
properly and effectively a witness in an effort to elicit the
truth. United States v. Havens, 446 U. S. 620, 626-27, 100 S. C
1912, 1916, 64 L. Ed. 2d 559 (1980). However, "a prosecutor nay
not wuse inpeachnent as a guise for submtting to the jury
substanti ve evidence that is otherw se unavail able.” United States
v. Silverstein, 737 F.2d 864, 868 (10th G r. 1984). Rather, "Rule
608 authorizes inquiry only into instances of m sconduct that are
“clearly probative of truthful ness or untruthful ness,' such as
perjury, fraud, swindling, forgery, bribery, and enbezzlenent."
United States v. Leake, 642 F.2d 715, 718 (4th Cr. 1981) (citing
Fed. R Evid. 608); see also Waldrip, 981 F.2d at 803 (applying
Leake standard to forgery evidence).

When Tonblin testified, the prosecutor questioned him on
cross-exam nation about alleged acts of msconduct. Tonbl i n
conpl ai ns of the prosecutor's cross-exam nation questions about an
alleged F.E.C. investigation of Tonblin's involvenent in a
political candidate's canpaign, Tonblin's alleged hiring of a
| awer to pay-off foreign officials, and an investigation of

Tonblin by the F.B. 1. for alleged bankruptcy fraud. Tonblin also
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conplains of the prosecutor's cross-exam nation about whether
Tomblin had skimed $110,000 from his bankrupt restaurant in
Austin, Texas, put the noney in a shoe box, and fled fromTexas to
Fl ori da. The prosecutor's cross-exam nation questions were
directed at Tonblin's alleged acts of fraud, bribery, and
enbezzl enent . As such, the prosecutor's questions were probative
of Tonblin's character for truthful ness and were perm ssi bl e under
Rul e 608(b). Accordingly, we conclude that the provision of Rule
404(b) that requires the prosecutor to give notice of his intention

to use other-acts evidence does not apply here. 33

3

Tonbl i n next argues that the prosecutor nmade inproper remnarks
during his closing argunent which constitute plain error and
require reversal. When the prosecutor's remarks during closing
argunent are both inappropriate and harnful, a defendant may be
entitled to a newtrial. United States v. Sinpson, 901 F.2d 1223,
1227 (5th Gr. 1990), cert. denied, ___ US. __ , 114 S. C. 486,
126 L. Ed. 2d 436 (1993). The prosecutor's inproper remnarks

52 Rul e 608(b) does require a good-faith basis for the questions.
Tonblin, however, did not raise lack of good faith in a contenporaneous
obj ection. Further, the record shows that the prosecutor gathered his foundation
fromthe wiretaps.

53 Inapretrial hearing, Tonblin stated that if the prosecutor intended

to introduce Rul e 404(b) evidence, Tonblin would seek to limt its use through
his motion in |imne. The prosecutor responded that he did not intend to
i ntroduce Rul e 404(b) evidence, but he reserved the right to introduce evidence
of other misconduct to inpeach Tonblin should Tonblin testify. It is not clear
that the judge gave a ruling on this part of the notion. Because we find the
evi dence perm ssi bl e under Rul e 608(b), we do not address Tonblin's argunent that
t he evidence violated his 404(b) notion.
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standi ng al one, however, are insufficient to overturn a crimna
convi ction. United States v. Young, 470 U. S 1, 11, 105 S. O
1038, 1044, 84 L. Ed. 2d 1 (1985). Rather, the defendant nust show
that the prosecutor's remarks affected his substantial rights.
Si npson, 901 F.2d at 1227.% "To determ ne whether the argunent
affected the defendant's substantial rights, we examne (1) the
magni tude of the statenent's prejudice, (2) the effect of any
cautionary instructions given, and (3) the strength of the evidence
of the defendant's guilt." Sinpson, 901 F.2d at 1227; Lowenberg,
853 F.2d at 302.

Tonblin first contends that the prosecutor's conments on
Tonblin's cross-exam nation testinony were inproper because the
prosecutor did not "force" Tonblin to respond to the questions and
therefore did not have "evidence" from Tonblin. During closing
argunents, however, the prosecutor may give a fair appraisal of the
defendant's testinony. See Sinpson, 901 F.2d at 1227 (permtting
prosecutor to paraphrase and sunmarize testinony); Beechum 582
F.2d at 898 (permtting prosecutor to appraise defendant's
testi nony). The prosecutor referred in his closing argunent to
Tonblin's failure to admt or deny on cross-exan nati on whet her he

renmoved noney from his bankrupt Austin restaurant and Tonblin's

>4 See also United States v. Carter, 953 F.2d 1449, 1457 (5th Cir.)
("This Court's task in review ng a cl ai mof prosecutorial msconduct is to decide
whet her the m sconduct casts such serious doubt upon the correctness of the
jury's verdict."), cert. denied, ___US _ , 112 S C. 2980, 119 L. Ed. 2d 598
(1992); Lowenberg, 853 F.2d at 301 (questioning "not [merely] the inpropriety of
t he prosecutor's renmarks but whet her these remarks were so i nflammatory that they
entitle the defendant to a newtrial").
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response that instead asked the prosecutor whether he had any
tapes.® Since Tonblin had placed his credibility at i ssue when he
testified, it was not inpermssible for the prosecutor to give a
fair appraisal of Tonblin's testinony that inplicated his
credibility. Consequently, the prosecutor's appraisal of Tonblin's
Cross-exam nation testinony was proper.

Tonblin also contends that the prosecutor inplied that
Tonblin's own attorney believed he was guilty of the crines
char ged. Statenents in closing argunent that presuppose a
defendant's guilt can be the sort of "foul blows" long held
I npr oper. United States v. Goff, 847 F.2d 149, 164 (5th Cr.),
cert. denied, 488 U S 932, 109 S. C. 324, 102 L. Ed. 2d 341
(1988). In the prosecutor's rebuttal closing argunent, he stated
that Tonblin's attorney did not want to try the case because the
evi dence was overwhel m ng; instead, Tonblin's attorney attenpted to

put other persons on trial.% Taken in context, the prosecutor did

55 "Finally, ladies and gentlemen, if you have any

i ngering doubt about Darrell Tonblin's corrupt intent,
t hi nk back, please, to the time when M. Bennett was
asking him about skimmng the $110,000 from the bar
receipts from the bar in Austin and taking those
receipts to Sarasota with himin a shoe box and then
asking Robert Dejong to lie to the F.B.l. for him
Darrell Tonmblin didn't deny it and he didn't admt it.
What he did was say, 'Do you have any tapes? Do you
have any tapes? Wien it conmes to the crines charged
here))here, we have tapes."

56 The prosecutor comment ed:

[I]t was quite clear [defense counsel] and M. Tonblin did not want
totry the case. They did not want to appear before you. . . . This
is a case that is truly overwhelming in the strength of its
evidence. Knowi ng what all the evidence would be, | don't blane
themfor not wanting the try the case. Instead, they tried to shift
who was on trial here. . . . They tried to try a different case. He
strove mightily to try soneone el se. He wanted to put den Mauldin
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not inply that Tonblin's attorney hinself believed that Tonblin was
guilty. Rather, the prosecutor fairly comented on the wei ght of
the evidence and Tonblin's trial strategy. Accordi ngly, the
prosecutor's comments were neither inproper nor harnful.

Tonblin lastly contends that the prosecutor bol stered his case
and the testinony of his wtnesses by investing them with the
integrity of the state.® The possible prejudice of a prosecutor's
"reverse conspiracy" argunent is that the jury could reasonably
infer that it nust "abandon confidence in the integrity of the
governnent" before it could acquit the defendant. Goff, 847 F.2d
at 164. Additionally, such argunent could bolster its witnesses in
the eyes of the jury by stanping themwith the integrity of the
sovereign. United States v. Dorr, 636 F.2d 117, 119-20 (5th Cr
Unit A 1981). The prosecutor's remark in this case is simlar to
t he one condemed as prejudicial in Goff. Consequently, we exam ne
the effect of any cautionary instructions given by the trial judge
and the strength of the evidence suggesting guilt to see if they
attenuate the prejudice of the prosecutor's statenent. Sinpson
853 F.2d at 1227; see also CGoff, 847 F.2d at 165 (evaluating
"whet her the jury would have found appellants guilty had it not

been for the prosecutor's inproper argunent," and considering the

on trial; he wanted to put Leo Ladoucer on trial; he wanted to put
Vince Lachelli on trial; den Muldin))everyone, everyone was to be
on trial except him

57 The prosecutor stated to the jury in his rebuttal closing argunent
that they would have to disregard the testinmny of the prosecution's witnesses
in order to believe Tonblin's testinony, and that doing so would require that
they believe that the government had conspired to "craft" its case.
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degree of prejudice, the effectiveness of curative instructions,
and the weight of the evidence supporting guilt).

The trial court instructed the jury prior to opening
statenents that the opening and closing argunents of both the
prosecutor and the defendant did not constitute either evidence or
instructions on the |aw. We presune that the jury follows the
instructions of the trial court unless there is an "overwhel m ng
probability that the jury will be unable to followthe instruction
and there is a strong probability that the effect is devastating."
United States v. Barksdal e-Contreras, 972 F.2d 111, 116 (5th G
1992), cert. denied, ___ U'S. __ , 113 S. C. 1060, 122 L. Ed. 2d

366 (1993). Tonblin presents no convincing argunent that the jury

did not follow the instruction given by the trial court. Also
there was substantial evidence of Tonblin's guilt, including
W tness testinony and the taped conversations. Therefore we

conclude that the trial court's instructions and the wei ght of the

evi dence agai nst Tonblin dissipated the potential prejudice of the

prosecutor's statenents, ®® and the error does not require reversal .
E

Tonblin lastly argues that the district court erred when it

found t hat Maul di n occupi ed a sensitive governnent position and, as

58 See Lowenberg, 853 F.2d at 302 (approving simlar cautionary

instruction regarding the function of the attorneys' opening and closing
arguments); cf. Carter, 953 F.2d at 1457 (approving district court's curative
instruction that prosecutor's questions do not constitute evidence).

59 See Bl ake, 941 F.2d at 341 (finding harm ess error when renaining
evi dence "nore than sufficient to establish that any reasonabl e juror woul d have
to conclude that [the defendant] was not credible").
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a consequence, applied an eight-level upward departure. "In the
appel | ate revi ew of sentences, we exam ne factual findings subject
to the "clearly erroneous' standard . . . , and we afford great
deference to the trial judge's application of the sentencing
guidelines." United States v. Hunphrey, 7 F.3d 1186, 1189 (5th
CGr. 1993).

Under the Sentencing Guidelines, "[i]f the offense involved a
paynment for the purpose of influencing . . . any official holding
a high-level decision-making or sensitive position, [the base
of fense level] increase[s] by 8 levels."” United States Sentencing
Comm ssi on, Quidelines Manual, 8§ 2Cl.1(b)(2)(B) (1993). That a
position requires the exercise of sone discretion alone does not
mandate finding that the possessor of that discretion occupies a
sensitive governnent position. See, e.g., United States .
St ephenson, 895 F.2d 867, 877-78 (2d Cir. 1990) (affirm ng denia
of sensitive position finding where enpl oyee's discretion was m nor
and | ower-|evel). Wen the discretion includes sone final
deci sion-nmaki ng authority or involves substantial responsibility
for funds, however, the position can qualify under the Cuidelines.
United States v. Matzkin, 14 F.3d 1014, 1021 (4th Gr. 1994)
(affirmng finding of sensitive position for Departnent of Navy
enpl oyee who exerci sed consi derable discretion in contract awards
and supervi sed other enpl oyees); United States v. Lazarre, 14 F. 3d
580, 582 (11th Cr. 1994) (affirmng finding of sensitive position

for INS enployee who held discretion over parole decisions
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regardi ng Haitian detai nees).

Tonblin contends that, as a nere ai de, Maul din did not possess
the I evel of discretion or responsibility necessary to warrant the
application of the upward departure. W disagree. A senator's top
admnistrative aide holds a position of substantial influence,
because he often serves as the senator's functional equivalent.
See Gravel v. United States, 408 U S. 606, 616-17, 92 S. . 2614,
2623, 33 L. Ed. 2d 583 (1972) ("[I]t is literally inpossible

for Menbers of Congress to performtheir |egislative tasks
W t hout the hel p of aides and assistants; . . . the day-to-day work
of such aides is so critical to the Menbers' performance that they
must be treated as the latter's alter egos . . . ."). Moreover
Meyer testified that Mauldin's presence at a neeting signified
Hecht's direct interest in the outcone. Consequently, the district
court did not err in granting an eight-level upward departure in
sent enci ng Tonbl i n.

11

For the foregoing reasons, we VACATE Tonblin's conviction for
extortion (Count 3), VACATE his sentence on the extortion count,
REMAND for new trial on that count only, and we AFFIRM Tonblin's

convictions on all remmining counts. %

60 Because Tonblin received the same sentence on all counts to run

concurrently, our vacating his extortion conviction and sentence does not i npact
hi s sentence on the remaining counts.
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