IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8401

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
AUGUSTI N MORA CARRI LLO,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

(April 29, 1994)

Bef ore SM TH and BARKSDALE, Circuit Judges, and WALTER," District
Judge.

JERRY EE. SMTH, G rcuit Judge:

Augustin Carrillo appeals his conviction on one count of
di stribution of controlled substances, in violation of 21 U S. C
8§ 841. He contends that the district court erred in (1) admtting
police nugshots that were used to bolster the validity of the
police identification and (2) refusing to allow cross-exam nation
of a police officer concerning his ability to identify defendants

in other unrelated cases. Finding no error, we affirm

- " District Judge of the Western District of Louisiana, sitting by
desi gnati on.



| .
A

I n January 1991, Detective Leo Al onzo received conpl ai nts that
a man nanmed "Tito" was selling drugs in the 800 block of Wst
Comrerce in San Antonio. Alonzo obtained "front" noney from his
supervisor and arrived at the address around 10:00 a.m on
January 8. He observed a nman loitering outside the "Three Kings
Lounge" who asked hi mwhat he wanted. Al onzo stated that he sought
Tito; the man pointed up the street to an individual wal ki ng toward
t he detective.

Al onzo wal ked up to the individual and carefully studied his
facial features, noticing his unusual protruding lower lip. The
i ndi vi dual asked Al onzo what he wanted; Alonzo replied, "Veinte,"
meani ng twenty dollars worth of narcotics. Al onzo handed the man
twenty dollars, and the man pulled a balloon out of his nouth and
handed it to the detective. The exchange | asted approximately
twenty to twenty-five seconds. Chem sts |later determ ned that the
bal | oon contained a mxture of cocaine and heroin. Al onzo's
partner, Detective Jim Barbe, retrieved a photograph of Augustin
Mora Carrillo ("Carrillo") fromthe police departnment "nug book,"

and Alonzo affirmatively identified the man.

B
Carrillo was indicted on one count of distribution of cocai ne
and heroin in violation of 21 U S.C. § 841. He was convicted by a

jury, but that conviction was overturned based upon the inproper



adm ssion of prior convictions the governnent used to prove his

identity. United States v. Carrillo, 981 F.2d 772 (5th Gr. 1993).
Prior to his second trial, Carrillo sought to exclude the finger-
pointing identification by the nman outside the Three Kings Lounge
and the nugshots. The photograph (exhibit 3, not offered into
evi dence) had been split into two, a profile (3a) and a fronta
view (3b), both published to the jury. Furthernore, the photos had
been cropped and enlarged to renove witing and hei ght neasurenent
lines. The district court allowed the photographs and refused to
exclude the identification information.

On cross-exam nation of Alonzo, Carrillo's counsel questioned
the detective about his inability to recogni ze photographs in an
unrel ated prosecution. The governnent objected to the use of
extraneous evi dence, and the objection was sustained. Neverthe-
| ess, defense counsel was permtted to cross-exam ne Al onzo about
his botched identification of a defendant in another case.

Carrillo was convicted again.

.

Carrillo first challenges the district court's adm ssion of
evidence concerning his prior convictions, specifically, the
“intelligence information"! and the nugshots. Carrillo objected to
the adm ssion of this evidence in limne and at trial. W review
the district court's evidentiary rulings for abuse of discretion;

in a crimnal case, however, review of the trial court's eviden-

) ! "Intelligence information" refers to the conplaints of a man named
Tito selling drugs and the identification of Tito by the gentleman at the
Three Ki ngs Lounge.



tiary rulings is necessarily heightened. Carrillo, 981 F.2d at
773.

A
The "intelligence information" issue turns on the definition
of hearsay and t he exceptions thereto. An out-of-court declaration
is inadm ssible as hearsay only if offered to prove the truth of
the matter asserted. FeEp. R Ewvip. 801(c), 802. Qut - of - court
statenents providi ng background i nformation to explain the actions

of investigators are not hearsay. United States v. Gonzalez,

967 F.2d 1032, 1035 (5th GCr. 1992); «cf. United States v.

Her nandez, 750 F.2d 1256 (5th Cr. 1985) (reversing conviction
wher e background informati on was used in prosecutor's closing for
truth of matter asserted and no limting instruction was given).
The tel ephone conplaints were not offered to prove that Al onzo had
purchased the narcotics fromCarrillo. Instead, the statenent that
a man naned Tito was selling drugs was offered by the governnent
for the purpose of explaining why Alonzo went to that location in
the first place. And the fact that the man outsi de the Three Kings
Lounge pointed to Carrillo was not offered to prove that Carrillo
was Tito or that Carrillo was dealing drugs; rather, it explained
why Al onzo approached Carrill o.

Carrillo argues that even if the evidence is not hearsay,
courts scrutinize such testinony because of its prejudicial effect.

See United States v. Gonez, 529 F.2d 412, 416-17 (5th Gr. 1976);

FED. R EwiD. 403. The nore directly an out-of-court declaration

inplicates the defendant, the greater the danger of prejudice



Conversely, when the statenent does not directly inplicate the
def endant, the probative value outweighs the prejudicial effect.

See, e.qg., United States v. Martinez, 939 F.2d 412, 415 (7th Cr.

1991) (holding that testinony about out-of-court declaration
identifying "a man" was nonprejudicial). Here, Alonzo referred to
a man naned Tito. Al t hough the jury obviously inferred that
Carrillo was Tito, this linking was |ess obvious than was the
statenent in Gonzalez that "Gonzalez was trafficking in large
quantities of heroin and cocaine." (Gonzalez, 967 F.2d at 1034.
Furthernore, the court in the instant case gave a lengthy limting
i nstruction.

Carrillo clains that the reason for Al onzo's presence in the
area was not at issue in the case, and therefore the background
information was irrel evant. But the governnment was entitled to
give the jury background information to explain why Al onzo was
| ooking for a man naned Tito. Gven the [imting instruction, the

testinony was not unfairly prejudicial.

B
Carrillo also conplains that the photographs prejudiced him
because they were recognizable as nugshots. W review the

adm ssi on of photographs for abuse of discretion. United States v.

Cochran, 697 F.2d 600, 608 (5th Cr. 1983). In United States v.

Torres-Flores, 827 F.2d 1031, 1037, 1038-39 (5th G r. 1987), this

court adopted a three-part test for determining the adm ssibility
of nmugshots: (1) The governnent nust have a denonstrable need to

i ntroduce the photographs; (2) the photographs nust not inply that



the defendant has a crimnal record; and (3) the manner of
introduction at trial nust not draw attention to the source or
i nplications of the photographs.

The first requirenment is nmet here where identification is the
central issue of the case. 1d. at 1039. The second factor weighs

in favor of the governnent. |In Torres-Flores, the court concl uded

that the jury easily could have realized that the photo was a
mugshot where the neasuring tape was visible in the background and
the governnment "inartfully" taped over the police notes on the
bottom of the photo. Here, on the other hand, the police cropped
and enl arged the photos so that no identifying marks or neasuring
lines were visible. The only factor that would lead a jury to
concl ude that the photos were taken froma nugshot is the fact that
t he defendant was pictured in the cl assi c nugshot pose, a front and
side view. W conclude that the governnent sufficiently disguised
the photos, especially given the fact that the poses were split
into two separ at e phot ographs that were physically separated (i.e.,
cut apart into two sheets of paper). If these photos were
inadm ssible, it is difficult to imgine how a nugshot could be
altered to satisfy the second requirenent.

The third factor is the manner of introduction of the photos.
Al t hough Al onzo nade no nention of the photos' source, Oficer
Barbe testified that he had retrieved the photos from the "SAPD
| dentification Bureau." This statenent weighs in favor of the
def endant, except that the defense failed to object to it and that
the answer was unresponsive to the prosecutor's question.

Furthernore, the governnent clains that Barbe was talking about



exhibit 3, not 3a or 3b. W conclude that the adm ssion of the
phot os was not an abuse of discretion, given the inportance of the
evidence and the substantial success in disguising the source.
Moreover, the adm ssion of the intelligence information and the
phot os toget her di d not prejudi ce the defendant by i nplying that he

had a crim nal record.

[l
Carrillo also contends that the district court inproperly
restricted his cross-exam nati on of Alonzo. The district court has

broad discretion in limting cross-examnation, United States V.

Duncan, 919 F. 2d 981, 985 (5th Cr. 1990), cert. denied, 111 S. C.

2036 (1991), but the court nust safeguard the defendant's right
under the Sixth Anmendnent to confront w tnesses against him

Carrillo v. Perkins, 723 F.2d 1165, 1168 (5th Cr. 1984).

Carrillo clains that the court's refusal to allow the
i npeachnent of Alonzo's identification skills deprived Carrillo of
the opportunity to present his sole defense. Carrillo' s attorney
woul d have shown Alonzo several photographs and asked him to
identify the individuals. If Alonzo could not identify the
i ndividuals in the photos, Carrillo' s attorney woul d t hen poi nt out
that the nmen were all crimnal defendants prosecuted for drug
of fenses where Alonzo was the conpl ai nant. This techni que was
designed to prove that Alonzo's identification technique was
f I awed.

The court did not allowthis |line of cross-exam nation because

it constituted extrinsic evidence, not inconsistent statenents.



Under FED. R EviD. 608(b) specific instances of conduct may not be

proved by extrinsic evidence. United States v. Martinez, 962 F. 2d

1161, 1164 (5th Gr. 1992); see also H R chard Willer, Essay,

Credence, Character, and the Rul es of Evidence: Seeing Through the

Liar's Tale, 42 Dike L. J. 776, 805 (1993). Carrillo was allowed to

cross-exam ne Al onzo concerning an unsuccessful identification in
anot her case, however. Although the |ine of questioning mght have
been useful, it was inperm ssible under rule 608(b), and therefore
the district court did not abuse its discretion.

AFFI RMED.



