UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-8210

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
ERNEST SCHMELTZER
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

(April 28, 1994)
Before WOOD, ! SM TH, and DUHE, CGircuit Judges.
DUHE, Circuit Judge:

Def endant - Appel | ant Ernest Schneltzer seeks reversal of his
conviction on constitutional grounds, and alternatively, reversal
and remand of his sentence. Finding the statutes of conviction
constitutional and no error in the sentence, we affirm

| .

Upon his guilty pl ea Def endant Ernest Schneltzer was convicted
under 18 U. S.C. 8§ 2252(a)(4)), of know ngly possessing three or
nore items of child pornography, and under 88 1462 and 2, of
know ngly receiving obscene matters from a common carrier and
ai di ng and abetting. Defendant argues that the crines of receiving

and possessi ng pornography or obscene matters should require sone

! Circuit Judge of the 7th Circuit, sitting by designation.



proof of know edge of the contents of the material to withstand a
constitutional chall enge.

The constitutionality of 18 U S.C. 8§ 2252(a)(4) was recently
determned in United States v. Burian, No. 93-1123, 1994 W 114645

(5th CGr. Apr. 7, 1994) (declining to follow United States v. X-

Ctenent Video, Inc., 982 F.2d 1285 (9th Cr. 1992), cert. granted,

11 4 S. Ct . 1186 (199 4))
Because this Court construes § 2252 to include scienter, the
statute is constitutional as applied. 1d. at *1-2. The scienter
requi renment for conviction of know ngly receiving obscene natters
under 8 1462 is general know edge that the material is sexually

ori ent ed. United States v. Hill, 500 F.2d 733, 740 (5th Grr.

1974), cert. denied, 420 U S 952 (1975). Def endant admitted

know edge that the itens he possessed depi cted m nors and know edge
of the content and overall character of the material he received
froma comon carrier. As applied, the statutes include scienter
as an elenent of the crinmes. Defendant's constitutional challenge
fails. Burian, 1994 W. 114645, at *3.

1.

Defendant originally pleaded guilty in 1991 to receiving child
por nography under 18 U. S.C. 8§ 2252(a)(2) and was sentenced to only
39 nonths' inprisonnent. On appeal we vacated the sentence as
i nconsistent wwth the statutory m ni nrum 60-nonth prison termfor a
second conviction under 8§ 2252(a)(2) and (b). After a superseding
i ndi ctment, Defendant pleaded guilty to four different charges, one

count for possessing three or nore itens of child pornography, and



three counts for receiving obscene matters. The court inposed a
60-month termof inprisonnent on each count (to run concurrently).

Schneltzer argues that the increase in his sentence after
remand violated his due process rights to appeal. See North

Carolina v. Pearce, 395 U S 711, 726 (1969). A defendant has a

right to appeal free fromfear of judicial retaliation for exercise
of that right. Id. at 724-25. Def endant charges that his
recei ving an increased sentence the second tine around gives rise
to a presunption that the district judge engaged in judicial
vi ndi ctiveness, because the reasons given for the sentence do not
i dentify conduct or an event concerning cul pability occurring after
the original sentence to justify the increased sentence.
Defendant's argunent focuses on the reasons given for
departure? rather than the nobst basic reason for a sentence))the
of fense level. Defendant's offense |evel for the 1991 conviction
on a single count was 15. After an upward departure, Defendant was
sentenced to 39 nonths, whichis within the range for of fense | evel
19 (category Il, 33-41 nonths). The second presentence report
after the conviction for four different counts suggests an of fense
| evel of 19; after an upward departure, Defendant was sentenced to
60 nonths, which is within the range for offense | evel 23 (category

1, 51-63 nonths).

2 W reject Defendant's suggestion that the court's upward
departure caused any di screpancy between the two sentences, as the
court departed upward both tinmes, choosing a sentence within the
range for an offense |l evel four |evels higher each tinme and giving
si mi | ar reasons e ach t i me



Even if the Pearce presunption were to apply,® we hold that
objective information justifying the increase rebuts any
presunption of vindictiveness. Consideration of the new

convictions obtained is "manifestly legitimate." Wasnman v. United

States, 468 U. S. 559, 570-71 (1984) (discussing Pearce). Pearce

concerned defendants who were resentenced to | onger prison terns
upon new convictions for the sane offenses they had overturned on
appeal. The second tine around the probation officer brought to
the court's attention a four-level increase applicable to
Schnel tzer under 8 2&.2(b)(3) for material portraying sadism
masochi sm or violence; this specific offense characteristic was
evident|ly overl ooked by the first probation officer. Consideration
of information devel oped after the first sentencing was entirely

proper upon the resentencing. See Wasnman, 468 U. S. at 571. The

changed circunstances))the convictions for four different charges
and the increased offense |evel))are sufficient objective events
and information justifying an increase so as to rebut any

presunption of vindictiveness.

3 This case arguably does not fall under Pearce because Schneltzer
"was not sentenced after a new trial, one of the stated
prerequisites for triggering the Pearce presunption.” United
States v. Vontsteen, 910 F.2d 187, 190 (5th Gr. 1990) (dicta),
cert. denied, 498 U. S. 1074 (1991), adhered to on reh'g en banc,
950 F.2d 1086, cert. denied, 112 S. . 3039 (5th Cr. 1992).
"Factors that cone into play concomtant with a newtrial, such as
t he burden i nposed on the trial judge, and which mght give rise to
vi ndi ctiveness, are not present here." 1d.; cf. Alabama v. Smth,
490 U. S. 794, 803 (1989) (finding no presunption of vindictiveness
where heavier second sentence is inposed after trial and first
sentence was inposed after guilty plea).

4



L1,

Def endant next conplains of error in adding two levels to his
of fense | evel for pornography depicting children under age twel ve.
The PSR recomended a two-Ievel I ncrease under U S S G
8§ 2Q&2.2(b)(1), appropriate if the material involved either a m nor
under age twel ve or a pr e- pubescent m nor.

The PSR reveals that many itens found in his honme showed pre-
pubescent boys and girls. 2nd PSR paras. 12, 16, 17.

Defendant would limt the sentencing court's consideration to
the facts alleged in the indictnent and stipulated in the plea,
whi ch provide no suggestions of ages under twelve or puberty
st at us. A sentencing court's wide discretion in the source of
information it may consider in inposing sentence is not so limted.
See US.S.G 8§ 6A1.3 (court may consider relevant information
wthout regard to its admssibility if satisfied wth its
reliability); Vontsteen, 910 F. 2d at 190 (sentencing court entitled
to accord sonme mnimal indicium of reliability of information
contained in PSR). Accordingly the two-1evel increase was properly
assessed in reliance on the PSR

| V.

The sentencing court gave three reasons for its upward
departure: the Defendant's sexual abuse of children, Defendant
possessed t he sane type of pornographic material as was involved in
hi s previous conviction, and the aggravating factors are not taken
into account in fornulating the guidelines.

Def endant conplains that the sentencing comm ssion indeed



adequately considered that an accused m ght violate a | aw he had
previously violated in the Guidelines on Crimnal Hi story Category.
I n maki ng a departure, a sentencing court nmust find an aggravati ng
circunstance not adequately taken into consideration by the
Commi ssion in formulating the guidelines. US S.G § 5K2.0; 18
U S C 8§ 3553(b). The PSRrelates nore than just conmm ssion of the
of fenses while on probation for a prior conviction; the earlier
conviction was for a very simlar offense. In fact, Defendant
obt ai ned copies of the very sane child pornography which had been
seized from his possession in 1987. 2nd PSR paras. 12, 72. The
essential simlarity of a prior conviction supports a departure,
because it may indicate the Defendant's increased |ikelihood of
recidivismor |ack of recognition of the gravity of the original

Wr ong. United States v. De Luna-Trujillo, 868 F.2d 122, 124-25

(5th Gir. 1989).

The <court gave as an additional reason for departure
Def endant's sexual abuse of children. The Application Notes to
US S G 8 2&.2 require an upward departure "[i]f the defendant
sexually exploited or abused a mnor at any tine." Def endant
argues that there was no proof he had sex with a mnor. The PSR
brought out anple evidence, however, in the postcard of a girl
about aged eight with Defendant's handwitten note stating "this
was about the sane age as the youngest one | had"; al so the manager
of a nudist video distributor stated that Defendant described
“'lewd and sonmewhat bizarre' contact he had had with children.”

2nd PSR paras. 9, 12, 14.



Def endant al so conplains that if he had intercourse with a
mnor in a foreign country, our courts lack jurisdiction. W need
not deci de whet her conduct outside the United States may nerit a
departure. In addition to the Defendant's admssion to a
confidential wtness that the had sexual intercourse with a
Tai wanese girl of no nore than thirteen, Defendant "al so advised
the CW[that] he once had sexual intercourse with a junior high
girl because 'she wanted it.'" 2nd PSR para. 9. This adm ssion
was in addition to the admtted i ncident in Taiwan, and the phrase
"junior high girl" suggests a student in the United States.

Def endant al so contends that the court erred in junping from
crimnal history category Il to category V in nmaking a departure.
The court had wde discretion in determning the extent of

departure. United States v. ©More, 997 F.2d 30, 37 (5th Cr.),

cert. denied, 114 S. C. 647 (1993).

W reject Defendant's suggestion that the court departed to a
hi gher crimnal history category. |In determning the |evel of an
upwar d departure for sexual abuse of children, the Application Note
requires the court to consider "the offense |levels provided in
88 2A3.1, 2A3.2, and 2A3.4 nost commensurate with the defendant's
conduct . " The PSR suggested consideration of the guideline on
Crim nal Sexual Abuse, 8§ 2A3.1, which carries a base offense | evel
of 27. The court apparently applied a | esser four-Ilevel departure
to offense |l evel 23 as suggested in the PSR Level 23 yields a
sentenci ng range of 51-63 nonths, still within category Il. The

record and the 60-nonth sentence thus reflect that the court did



not depart to a higher crimnal history category.
V.

Def endant finally mai ntains that he accepted responsibility so
as to nerit a decrease in his offense level. The determ nation by
the sentencing judge that the Defendant did not accept
responsibility is entitled to "great deference." Application Note
foll. §& 3EI1.1. According to the PSR, Defendant was constantly
excusing his behavior and refusing to admt that he ordered or
viewed the materials. 2nd PSR paras. 13, 20, 22-23. The court did

not err in findi ng no accept ance of responsibility.

AFFI RVED.



