IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8071

ABELI A GARCI A, individually and as the
guardi an for her brain danmaged son Her man
Garcia and as the next friend for the n nor
children of Herman Garcia, St., Marcos
Garcia and Herman Garcia, Jr.,

Pl aintiffs-Appellants,

V.

M CHAEL A. WASH, Attorney, JACK PARKER

of Nati onsw de | nsurance Conpany,

JONATHON CLUCK, Attorney and Agent for

Jack Parker and Nati onw de | nsurance Conpany,
and NATI ON- W DE MUTUAL | NSURANCE COMPANY,

a/ k/ a Nati onw de | nsurance Conpany,

Def endant s- Appel | ees,
Cr oss- Appel | ant s,

and

PAUL DAVI S, Judge of the 200th Judici al
District,

Def endant - Appel | ee.

Appeals fromthe United States District Court
for the Western District of Texas

(April 27, 1994)

Before KING and SMTH, Circuit Judges, and KAZEN, District
Judge:

PER CURI AM **

"‘District Judge of the Southern District of Texas, sitting
by desi gnati on.

“"Pursuant to Local Rule 47.5, the court has determ ned that
t he non-precedential portions of this opinion should not be



O the nunerous issues raised by the appellants on appeal,
only one has precedential val ue.

Plaintiff-Appellant Abelia Garcia, individually and as the
guardi an for her brain danmaged son Herman Garcia and as the next
friend for the mnor children of Herman Garcia, Sr., Marcos
Garcia and Herman Garcia, Jr., brings this appeal froma judgnent
rendered dismssing the plaintiffs' federal clains wth prejudice
and dism ssing their pendent state |law clains w thout prejudice.
The Garcias' attorney, Erik C. Moebius ("Mebius"), appeals from
the district court's award of sanctions against himfor
viol ations of Federal Rule of G vil Procedure 11 in the anount of
$57, 673. 95.

*  x %

| . Sanctions Agai nst Moebi us

Several of the defendants assert that we do not have
jurisdiction to entertain an appeal fromthe sanctions inposed
upon Mbebi us because he was not formally naned as a party in any

of the notices of appeal. See Torres v. Qakland Scavenger Co.,

487 U. S. 312, 318 (1988) (holding that the failure to nane a
party in a notice of appeal constitutes a fatal defect in that it
fails to confer jurisdiction over that party upon the court of

appeal s); May v. Houston Post Pension Plan, 898 F.2d 1068, 1070-

71 (5th Gr. 1990) (Since notice of appeal did not nane

published. See also United States v. Wesley, 748 F.2d 962, 963
(5th Gr. 1984).

The places at which the published opinion omts parts of the
| engt hy unpubl i shed opinion are indicated by asterisks.
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appellant's attorney as an appealing party, court of appeals did
not have jurisdiction to review award of sanctions agai nst that
attorney). W note, however, that the Federal Rules of Appellate
Procedure -- specifically Rule 3(c) upon which the court in
Torres relied -- have recently been anended. The | anguage of,
and advi sory comments to, the anmendnents to Rule 3(c) indicate
that their aimwas to overrule Torres and its progeny. See FED.
R App. P. 3(c) ("An appeal will not be dismssed . . . for
failure to nane a party whose intent to appeal is otherw se clear
fromthe notice."); see also Report of the Advisory Commttee on
the Federal Rules of Appellate Procedure (Septenber 1992),
reprinted in 147 F.R D. 287, 335 (recogni zing the throng of

litigation followng Torres and reciting that the new rul e was
designed "to prevent the loss of a right to appeal through
i nadvertent om ssion of a party's nane . . . .").

Al t hough the notices of appeal in this case were all filed
prior to the Decenber 1, 1993, effective date of the anendnents,
we have recently held that the anmendnents to Federal Rule of

Appel | ate Procedure 4(a)(4) are to be given retroactive effect.

See Burt v. Ware, 14 F.3d 256, 260 (5th Cr. 1994). Highly

relevant to our decision in Burt v. Ware to apply the rule

retroactively was the fact that the anendnents to Rule 4(a)(4)
were designed to renedy the exact procedural default problem

presented. 1d.; see also Skoczylas v. Federal Bureau of Prisons,

961 F.2d 543, 545-46 (5th Gr. 1992). Simlarly, Rule 3(c) was

anended to prevent the |loss of appellate rights where, as here,



an intended party to an appeal fails to be naned specifically.
Mor eover, the order fromthe Suprenme Court adopting the anended
rules provides "[t]hat the foregoing anmendnents . . . shall
govern all proceedings in appellate cases . . . commenced [after
the effective date of the anendnents] and, insofar as just and

practicable, all proceedings in appellate cases then pending."

61 U S.L.W 4395 (U. S. Apr. 27, 1993) (enphasis added). W hold

that it is "just and practicable"” to apply the anmendnents to Rule

3(c) retroactively. See, e.qg., Hoeffler v. Tahoe, 1994 W. 28354
at **2 (9th Gr. Jan. 31, 1994) (unpublished opinion) (allow ng
an attorney to appeal froma sanctions order entered against him
even though he was not naned as a party by retroactive

application of anended Rule 3(c)). But cf. Brooks v. Celeste, 16

F.3d 104, 108 (6th Gr. 1994) (declining to address the
applicability of anmended rule 3(c) because the anendnents were
not in effect at the tinme the notice of appeal was filed nor when
the case was submtted for decision).

Appl yi ng the anmended Rule 3(c) in this case, we find that
Moebi us has sufficiently evidenced his intent to appeal the
sanctions order against himwthin the four corners of at | east
one of the notices of appeal in this case. In tw of the several
noti ces of appeal filed by Moebius, he specifically notices this
court -- as well as the other parties -- of his intent to appeal
both the final judgnent (in which sanctions were assessed agai nst
hi mindividually) and the district court's "refusal to stay the

execution of the $60, 000 sanction against [the Garcias']



attorney, Erik Moebius." W find that these references are
sufficiently clear to show Mdebius' intent to appeal the sanction
order and thus to confer jurisdiction over that asserted error.

See FED. R App. P. 3(c) comments, reprinted in 147 F.R D. at 335-

36 ("The test established by the rule for determ ning whether [a]
designation[] [is] sufficient is whether it is objectively clear
that a party intended to appeal."). Thus we conclude that we
have jurisdiction over Myebius' challenge to the sanctions order.
* x %
For the reasons discussed in the unpublished opinion, we
affirmthe judgnent of the district court.

AFFI RVED.



