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EMLIOM GARZA, Crcuit Judge:
Janes Mat hena appeals the district court's sentence inposed
upon revocation of his supervised release. Fi nding Mathena's
sentence neither inposed in violation of law nor plainly

unr easonable, we affirm

I
Mat hena was convicted, pursuant to his quilty plea, of one
count of distributing nethanphetamne in violation of 21 U S C
8§ 841(a)(1), and one count of aiding and abetting the assault of a
federal officer wth a dangerous weapon in violation of 18 U S. C

88 111, 2. Mathena was sentenced to forty-six nonths inprisonnent
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and three years of supervised release. |In addition to conplying
with the standard conditions of supervised rel ease,! Mathena had to
participate in a program approved by the United States Probation
O fice for substance abuse treatnent.

Sone time after Mathena had begun serving his term of
supervi sed release, the governnent filed an anmended notion to
revoke Mathena's supervised release. The anended notion
specifically charged Mathena with (1) operating a notor vehicle
while intoxicated; (2) leaving the Wstern District of Texas
W thout the perm ssion of his probation officer or the district
court; and (3) failing to report for substance abuse treatnent. At
his revocation hearing, Mthena pled true to the charges. The
district court therefore granted the notion to revoke based on its
finding that Mathena had violated the terns and conditions of his
supervi sed rel ease.

In determning an appropriate term of inprisonnent,? the
district court expressly considered the policy statenents of
Chapter 7 of the Guidelines.® Based on the revocation table set

forthinUS. S.G § 7Bl1.4(a), p.s., Mathena's applicabl e sentenci ng

1 Those standard conditions required, inter alia, that
Mat hena not conmt anot her federal, state, or local crinme, and that
he not |leave the judicial district without the perm ssion of the
court or his probation officer.

2 A court may require a person who has violated a condition
of his supervised release "to serve in prison all or part of the
term of supervised release without credit for tine previously
served on postrel ease supervision.” 18 U S.C. 8§ 3583(e)(3).

3 See United States Sentencing Comm ssion, Guidelines
Manual , Chapter 7 (Nov. 1992) (entitled "Violations of Probation
and Supervi sed Rel ease").
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range was six to twelve nmonths inprisonnent.* Mathena asked the
court to sentence him within this range. Cting Mathena's
"cont enpt uous di sregard" for the court's orders, the district court
i nstead sentenced Mathena to the statutory nmaxi mum of thirty-six
mont hs inprisonnent. The court entered a final order reflecting

its decision, fromwhich Mathena filed a tinely notice of appeal.

I

"W will uphold a sentence unless it (1) was inposed in
violation of law, (2) resulted froman i ncorrect application of the
gui del i nes, (3) was outside the guideline range and is
unreasonabl e, or (4) was inposed for an offense for which there is
no applicable sentencing guideline and is plainly unreasonable."”
United States v. Headrick, 963 F.2d 777, 779 (5th Gr. 1992)
(citing 18 U S.C. § 3742(e)). Because there are no applicable
gui delines for sentencing after revocation of supervised rel ease,
see U S.S.G Chapter 7 Part A1. ("At this time, the Conm ssion has
chosen to pronulgate policy statenents only."), we wll wuphold
Mat hena' s sentence unless it is in violation of lawor is plainly

unr easonabl e. Headrick, 963 F.2d at 779. In making those

4 According to US.S.G § 7Bl1.4(a), p.s., the range of
i npri sonnment applicable upon revocation is determ ned by plotting
a defendant's grade of violation against his crimnal history
category at the time of his original sentence to a term of
supervi sion. Mathena's DW conduct equated to a Grade B viol ation,
see US S G § 7Bl1.1(a)(2), p.s., and his applicable crimnal
hi story category was a |1. Those factors yielded a sentencing
range of 6-12 nonths inprisonnment based on the table set forth in
US S G 8§ 7B1.4, p.s.
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determ nations, we review the district court's interpretation of
statutes de novo. Id.
A

Mat hena first contends that his sentence was inposed in
viol ation of | aw because the district court failed to sentence him
to atermof inprisonnment within the applicable range set forth in
USSG 8§ 7BL.4, p.s.® The applicable statutory provision
provi des:

The court may, after considering the factors set forthin
section 3553(a)(1), (a)(2)(B), (a)(2)(Q, (a)(2)(D),

(a)(4), (a)(5H), and (a)(6) (3) revoke a term of

supervi sed rel ease, and reqU|re t he person to serve in
prison all or part of the term of supervised release
W thout credit for tinme previously served on postrel ease
supervision, if it finds by a preponderance of the
evidence that the person violated a condition of
supervi sed rel ease, pursuant to the provisions of the
Federal Rules of Crimnal Procedure that are applicable
to probation revocation and to the provisions of
applicable policy statenents issued by the Sentencing
Comm ssion, except that a person whose termis revoked
under this paragraph may not be required to serve nore

5 Mat hena' s counsel bel ow properly preserved this issue.
At the revocation hearing, counsel stated:

Your Honor, we would ask the Court to inpose a sentence
upon your finding of the violation of revocation of the
supervi sed release and inpose a sentence within the
[policy statenents]. The [policy statenents] indicate a
sentence of six to twelve nonths, and it's indicated on
the violation worksheet that there are no bases for
departure either above or below that. W tend to agree
with that and ask the Court to sentence within the
[policy statenents'] range.

Record on Appeal vol. 3, at 3. By arguing that a sentence outside
the policy statenents woul d be an unreasonabl e "departure,” counsel
inplicitly raised the issue of whether the policy statenents are
bi ndi ng, a point challenged by the governnent in its response. See
id. ("W would urge that the Court inpose a naxi mum sentence on
t hi s Def endant. The gui delines are nonbinding; they are policy
statenents only.").
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than 3 years in prison if the offense for which the

person was convicted was a Class B felony, or nore than

2 years in prison if the offense was a Cass C or D

f el ony.
18 U.S.C. § 3583(e). Mat hena argues that the plain | anguage of
that section))i.e., "pursuant to. . . the provisions of applicable
policy statenents i ssued by the Sentenci ng Conm ssion"))requires a
sentencing court to follow, and not just consider, the policy
statenents of Chapter 7 of the Quidelines when i nposing a sentence
upon revocation of supervised rel ease.

In deciding this question, we nust initially determ ne whet her
Mat hena' s argunent is forecl osed by our decision in Headrick, where
we held that the "policy statenents [of Chapter 7] are advisory
only."® Id., 963 F.2d at 780. In that case, Headrick had been
convicted of a firearns violation and sentenced to twelve nonths
i nprisonnment to be followed by three years of supervised rel ease.
One of the conditions of Headrick's release was that he refrain

from possessing or using any controlled substances. During the

course of his supervised release, Headrick repeatedly submtted

6 The overwhel mng majority of the circuits have simlarly
held that the policy statenments of Chapter 7 are advisory. See
United States v. Anderson, 15 F. 3d 278, 284 (2d Gr. 1994); United
States v. Levi, 2 F.3d 842, 845 (8th Cr. 1993); United States v.
Hooker, 993 F.2d 898, 900-901 (D.C. Cr. 1993); United States v.
Thonpson, 976 F.2d 1380, 1381 (11th Gr. 1992); United States v.
Cohen, 965 F.2d 58, 61 (6th Cr. 1992); United States v. Lee, 957
F.2d 770, 774 (10th G r. 1992); United States v. Corpus, 953 F.2d
526, 530 (9th Cir. 1992); United States v. Bl ackston, 940 F. 2d 877,
893 (3d Gir.), cert. denied, 112 S. . 611 (1991). But see United
States v. Lews, 998 F.2d 497, 499 (7th Cir. 1993) (holding that
the policy statenents of Chapter 7 are binding). Mor eover, no
circuit faced with this issue has differentiated between ki nds of
revocations))i.e., those under 8§ 3583(e) as opposed to those under
8§ 3583(Q).
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urine sanples that tested positive for cocaine, anphetam ne, or
met hanphet am ne. The district court subsequently revoked
Headri ck's supervised rel ease pursuant to 18 U S.C. § 3583. See
id. at 778. In determ ning an appropriate sentence, the court
rejected the inposition of a sentence within the range suggested by
the policy statenents of Chapter 7 of the Cuidelines, and inposed
a sentence of twenty-four nonths inprisonnent. See id. at 778-79.

On appeal, Headrick argued that his sentence was inposed in
violation of |aw because the statutory phrase "pursuant to .
the provisions of applicable policy statenents” required that the
district court follow the policy statenents of Chapter 7. The
governnment countered that the statute nerely required a sentencing
court to consider the policy statenents. See id. at 779. W did
not resolve this dispute because we determined that 18 U S. C
§ 3583(g) applied to Headrick's revocation.’” See Headrick, 963
F.2d at 779 ("W find it unnecessary to resolve this dispute and
parse the |anguage of 8§ 3583(e)(3), however, because Headrick's
case is governed by 8 3583(g).").

Mat hena contends that Headrick's failure to address the

"pursuant to" language in 8§ 3583(e) left open the question of
whet her the policy statenents of Chapter 7 are advisory regarding
revocations under that subsection. W disagree. Qur refusal to

parse the |anguage of 8§ 3583(e) nust be placed in the context of

! Section 3583(g) provides that "[i]f the defendant is
found by the court to be in the possession of a controlled
subst ance, the court shall termnate the termof supervised rel ease
and require the defendant to serve in prison not |ess than one-
third of the termof supervised rel ease.™
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the issues we initially confronted in Headrick: (1) whether the
defendant's term of supervised rel ease should have been revoked;
and (2) whet her the defendant shoul d have been sentenced wthin the
range set forth in the policy statenents of Chapter 7. That we
characterized Headri ck' s case as bei ng governed by 8§ 3583(g), which
requires a district court to revoke a defendant's term of
supervi sed release upon finding that the defendant possessed a
control |l ed substance, enabled us to decide the first issue))i.e.,
"Headrick was subject to revocation . . . regardless of how we
m ght interpret 8 3583(e)(3)." Headrick, 963 F.2d at 780 (enphasi s
added); see also 18 U. S.C. 8§ 3583(e)(3) (providing that a court may
revoke a term of supervised release). For the purpose of
determ ning the second issue))i.e., whether the policy statenents
of Chapter 7 bind courts when inposing a revocation sentence))we
did not distinguish 8§ 3583(e) from 8 3583(g). See Headrick, 963
F.2d at 780 ("[T]hat the district court revoked Headrick's
supervi sed rel ease pursuant to 8§ 3583(g) rather than § 3583(e)(3)
does not obviate our need to decide the extent to which the policy
statenents of Chapter 7 of the Cuidelines Manual bind sentencing
courts."). Furthernore, in reaching our conclusion that Congress
i ntended the policy statenents of Chapter 7 to be advisory only, we
relied on 28 U S.C. 8 994(a)(3), which gave the Sentencing
Commi ssion the choice to issue "guidelines or general policy
statenents regarding the appropriate use of . . . the provisions
for nodification of the termor conditions of supervised rel ease

set forth in section 3583(e) of title 18." See 18 U. S C
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8§ 994(a)(3) (enphasis added). We therefore did not distinguish
8§ 3583(e) from 8§ 3583(g) when deciding that the policy statenents
of Chapter 7 are advisory only. Consequently, our broadly-stated
hol di ng))i .e., "district courts nust consider the policy statenents
contained in Chapter 7 of the @Qiidelines when sentencing a
def endant upon revoking his supervised release, but that these
policy statenents are advi sory onl y"))enconpassed revocati ons under
both 8 3583(e) and 8§ 3583(g). That we canme to this conclusion
wi t hout parsing the | anguage of § 3583(e)(3) suggests at nost that
we may W sh to reconsider en banc our holding in Headrick.® The
essential fact remains, however, that if we were to accept
Mat hena's argunent on appeal we would be forced to overrule
Headrick, in contravention of our prior panel rule. See Pruitt v.
Levi Strauss & Co., 932 F.2d 458, 465 (5th Gr. 1991) ("In this
Circuit one panel may not overrul e the decision, right or wong, of
a prior panel in the absence of en banc consideration or
super sedi ng decision.").

Even assum ng arguendo that Mathena's argunent on appeal is
still viable after Headrick, we disagree wth Mthena's
interpretation of 8§ 3583(e). "The starting point in every case
i nvolving construction of a statute is the |anguage itself."
G eyhound Corp. v. M. Hood Stages, Inc., 437 U S 322, 330, 98 S.
Ct. 2370, 2375, 57 L. Ed. 2d 239 (1978) (attributions omitted).

"If the intent of Congress is clear, that is the end of the matter;

8 For the reasons set forth later in this opinion, we do
not believe en banc review is warranted.
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for the court . . . nust give effect to the unanbi guously expressed
intent of Congress." Chevron U S. A Inc. v. Natural Resources
Def ense Council, Inc., 467 U S. 837, 842-43, 104 S. C. 2778, 2781,
81 L. Ed. 2d 694 (1984). In determ ning the clear or plain neaning

of a statute, we |ook not only to the particular statutory
| anguage, but to the design of the statute as a whole and to its
object and policy." Crandon v. United States, 110 S. C. 997, 1001
(1990); see also King v. St. Vincent's Hosp., 112 S. . 570, 574
(1991) ("[A] statute is to be read as a whol e, since the neani ng of
statutory | anguage, plain or not, depends on context."); Sutton v.
United States, 819 F.2d 1289, 1293 (5th G r. 1987) (" Specific words
wthin a statute . . . my not be read in isolation of the
remai nder of that section or the entire statutory schene.").

We are not convinced that the plain |anguage of 8§ 3583(e),
read in the context of the entire statute, states that a court nust
i npose a revocation sentence pursuant to the policy statenents of
Chapter 7. Mthena's interpretation of 8§ 3583(e) assunes that the
phrase "pursuant to . . . the provisions of applicable policy
statenents"” nodifies the phrase "require the person to serve in
prison all or part of the term of supervised release."” See 18
US C 8§ 3583(e)(3) ("The court may . . . revoke a term of
supervi sed rel ease, and require the person to serve in prison al
or part of the term of supervised release, . . . pursuant to the
provi si ons of applicable policy statenents i ssued by the Sent enci ng
Commission . . . ."). The wording of the statute is unclear as to

whet her the phrase "pursuant to. . . applicable policy statenents”



refers to a court's power to revoke supervised release or to a
court's power to inpose a revocation sentence. Cf. 18 U S C
8§ 3583(e) (entitled "Mdification of Conditions or Revocation,"
rat her than "Sentencing After Revocation").

Mat hena' s interpretation of the plain|anguage of 8 3583(e) is
al so unconvi nci ng because it fails to consider the phrase "pursuant
to. . . the applicable policy statenents" in the context of the
underlying statutory schene. The "applicable policy statenents”
referred to in 8 3583(e) and set forth in Chapter 7 of the
Cui del i nes, were pronul gated by the Sentenci ng Comm ssi on pursuant
to 28 U S.C. 8§ 994(a)(3). According to that section, Congress
specifically directed the Sentencing Conm ssion to pronulgate
"guidelines or policy statenents regardi ng the appropriate use of

the provisions for . . . revocation of supervised rel ease set
forth in section 3583(e)." As we indicated in Headrick, Congress
treats policy statenments and guidelines differently, such that
whi | e gui del i nes are normal | y consi dered bi ndi ng, policy statenents
are usual ly advisory. See id., 963 F.2d at 780. That Congress
gave the Sentencing Comm ssion the choice to issue guidelines or
policy statenents evidences Congress' intent that the policy
statenents regarding the revocation of supervised release be
advisory only.® See id. at 781-82. That the Sentenci ng Comm ssi on

itself termed the provisions of Chapter 7 "advisory policy

o We think it clear that if Congress had i ntended to nake
the provisions regarding the revocation of supervised release
binding, then it wuld have sinply directed the Sentencing
Commi ssion to pronulgate gquidelines, rather than give the
Commi ssion a choi ce between guidelines or policy statenents.
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statenents" which would provide "greater flexibility to both the
Comm ssion and the courts,"” bolsters the view that the policy
statenents of Chapter 7 were intended to be advisory only. 1d. at
781 (citing US.S.G Ch. 7, Pt. A 3(a)). Mithena fails to cite,
and we cannot find, any support for the proposition that Congress
i ntended to change the advisory nature of the policy statenents of
Chapter 7 by its inclusion of the |one phrase "pursuant to" in 8§
3583(e). I ndeed, this interpretation is at odds wth the
i ntroduction of 83583(e), which directs courts to consider certain
factors when revoking supervised rel ease and inposing sentence,
i ncludi ng any pertinent policy statenent. See 18 U. S.C. § 3583(e)
(citing 18 U S.C. § 3553(a)(5)).

W further note that if we were to accept Mithena's
interpretation, then the policy statenents of Chapter 7 would be
non- bi ndi ng when sentenci ng a def endant under 8§ 3583(g), but would
be bi ndi ng when sentenci ng a def endant under 8 3583(e), even though
the conduct underlying the application of 8§ 3583(g)))i.e., the
possessi on of a controll ed substance))can constitute a violation of
a termof supervised rel ease under § 3583(e). See, e.g., Headri ck,
963 F.2d at 778-79. Qur interpretation of 8 3583(e) avoids this
absurd result.® See In re Chapman, 166 U.S. 661, 17 S. C. 677,
680, 41 L. Ed. 1154 (1897) ("[NJothing is better settled than that
statutes should receive a sensible construction, such as wll

effectuate the legislative intention, and, if possible, so as to

10 No court has distinguished § 3583(e) from 8§ 3583(g) when
determ ning a nmaxi numrevocation sentence under 8§ 7Bl.4(a), p.s.
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avoi d an unjust or an absurd conclusion . . . ."); Kelly v. United
States, 924 F.2d 355, 361 (1st Cir. 1991) ("It has been called a
golden rule of statutory interpretation that unreasonabl eness of
the result produced by one anong alternative possible
interpretations of a statute is reason for rejecting that
interpretation in favor of anot her which woul d produce a reasonabl e
result.” (quoting 2A Sands, Sutherland Stat. Const. § 45.12 at 54
(4th ed. 1984-85)). Consequently, we interpret the statutory
phrase "pursuant . . . to the provisions of applicable policy
statenents"” to nean that courts need only consider the policy
statenents of Chapter 7. We therefore hold that when a court
sentences a defendant upon revoking his supervised rel ease under
8§ 3583(e), the policy statenents of Chapter 7 are advisory only.
The Supreme Court's recent opinion in Stinson v. United
States, 113 S. C. 1913 (1993), has no bearing on this case. In
Stinson, the Court stated that "[t]he principle that the Guidelines
Manual is binding on federal courts applies as well to policy
statenents.” 1d. at 1917 (citing Wllians v. United States, 112 S.
C. 1112 (1992)).1% The Suprenme Court's dictum is clearly

di stingui shable.' |In Stinson, the Court drew an anal ogy between

1 In WIllians, the Suprene Court held that "[w] here .
a policy statenment prohibits a district court from taking a
specified action, the statenent is an authoritative guide to the
meani ng of the applicable guideline.” ld., 112 S. C. at 1119
(enphasi s added).

12 Because the i ssue before the Court was whether commentary
to the Guidelines was binding on sentencing courts, we regard the
Court's statenent regardi ng the bi nding nature of policy statenents
to be dictum
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comentary that interprets or expl ains a guideline, and an agency's
interpretation of its own |egislative rules. Because courts
usual ly give controlling weight to an agency's interpretation of
its owmn |legislative rules, the Court reasoned the sane treatnent
should be accorded commentary that explains or interprets a
gui del i ne. The Court's rationale for its holding (regarding
comentary) and di ctum(regardi ng policy statenents) does not apply
here because the policy statenents of Chapter 7 do not interpret or
explain a guideline. As we stated in Headrick, the policy
statenents of Chapter 7 "stand alone, and in a state of nascency."
ld., 963 F.2d at 782. Consequently, Stinson 1is clearly
di sti ngui shabl e. See Anderson, 15 F.3d at 284 n.6 (determ ning
that Stinson is distinguishable from the policy statenents of
Chapter 7); Levi, 2 F.3d at 845 (sane); cf. Headrick, 963 F.2d at
782 (distinguishing Wllianms (which Stinson cited as support)
because the policy statenents of Chapter 7 "do not interpret or
explain any statute or guideline"). But see Lewis, 998 F. 2d at 499
(holding that Stinson conpels the conclusion that all policy
statenents, including those of Chapter 7, are binding).
B
W also reject Mathena's contention that his sentence of

thirty-six nonths inprisonment was plainly unreasonable.® Wiile

13 Because we hold that the policy statenents of Chapter 7
are advi sory only, we reject Mathena's contention that the district
court had to give notice of its "departure." A sentence which

di verges from advisory policy statenents is not a departure such
that a court has to provide notice or make specific findings
normal |y associated with departures under 8 3553(b). See United
States v. Jones, 973 F.2d 605, 608 (8th Cr. 1992) ("The court is
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a final hearing on the governnent's notion to revoke Mathena's
sentence renmmined pending,'* Mithena repeatedly and wllfully
vi ol ated other conditions of his supervised rel ease by | eaving the
Western District of Texas without perm ssion and failing to report
for substance abuse treatnment. See United States v. Brooks, 976
F.2d 1358, 1361 (10th G r. 1992) (determining that a defendant's
revocati on sentence was reasonabl e where the defendant repeatedly
violated the terns of his supervised release after the district
court had deferred revocation), cert. denied, 113 S C. 2352
(1993). Moreover, the thirty-six nonth term of inprisonnment
i nposed by the district court was within the statutory maxi mum
See 18 U.S.C. 8§ 3583(e)(3) ("[A] person whose termis revoked under
this paragraph may not be required to serve nore than 3 years in
prison if the offense for which the person was convicted was a
Class B felony . . . . "). Under these circunstances, we cannot

concl ude that Mathena's sentence was pl ainly unreasonabl e.

111
For the foregoing reasons, we AFFIRM the sentence inposed by

the district court.

not required by 8 3583 to consider anything under § 3553(b).");
Bl ackston, 940 F.2d at 893 ("Wen working with policy statenents
(as opposed to guidelines), the district court is not required to
i npose a sentence outside of the prescribed range (in this case two
years) by finding an aggravating factor that warrants an upward
departure under 18 U.S.C. § 3553(h).").

14 The governnent's original notion to revoke supervised
rel ease was based on Mathena's DW conduct, in violation of the
standard condition that he honor state | aw.
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