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UNI TED STATES OF AMERI CA,
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ver sus

JUAN A. SANDOVAL,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas

( April 20, 1994 )

Before POLI TZ, Chief Judge, KING and DAVIS, G rcuit Judges.
POLI TZ, Chief Judge:

Convi cted under 18 U.S.C. § 201(b) (1) of two counts of bribing
a public official, Juan Sandoval appeals, claimng that he was
entrapped and that the counts on which he was convicted were

mul tiplicitous. For the reasons assigned we reverse.

Backgr ound

I n Decenber 1991 the Internal Revenue Service sent its agent
| sel a Hernandez to the Sandoval honme in El Paso to neet with the

def endant and his wife Maria. Mria Sandoval had been convi ct ed of



enbezzl i ng noney fromher enpl oyer and the I RS sought to revise the
Sandoval s' 1988 joint tax liability in light of the enbezzl enent
inconme. During this neeting Agent Hernandez expressed interest in
Maria Sandoval's coment that her fornmer enpl oyers and co-workers
were not reporting all of their incone. Maria Sandoval testified
that Hernandez told them that the IRS had a reward program for
reports of such information.?

In March 1992 Juan Sandoval call ed Agent Hernandez to inquire
about the delays in determning their tax liability. During that
conversation Sandoval said: "Howcan | say this? | would like to
make a deal with you." Agent Hernandez testified that although she
did not take this comment to refer to any crimnal activity, she
had "never heard . . . that word 'deal' before" and Sandoval's
request to neet with her in person gave her "a gut feeling that
sonething was not right." She infornmed the IRS Internal Security
Di vision, and at their suggestion wore a recordi ng devi ce when she
met with Sandoval. Agents in the security division told Hernandez
to refuse any offer of information and i nsist on sonething tangible
from Sandoval

Today's disposition is based primarily on the recording and
transcript of the conversation between Sandoval and Agent Her nandez

which took place at a prearranged |uncheon several days |ater.

!Under the IRS reward program 26 C.F.R 8§ 301.7623-1, the
Service wll "approve such reward" as is "suitable for information
that | eads to the detection and puni shnment of any person guilty of
violating any internal revenue law, or conniving at the sane."
26 CF.R 8 301.7623-1(a). Hernandez testified that she did not
recall explaining the programto the Sandoval s.
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Early on Sandoval explained his tel ephone reference to a deal by
stating rather haltingly "I"mused to deals in this and that

but, uh, this guy that, that we knowis, is living well beyond his
means . . . considerably . . . and he's a public official

And this guy's taking bribes and stuff |ike that, but what | wanted
to know is what, what would be in it for ne to get you all this
stuff?" During the renmainder of this neeting, Agent Hernandez
sought to steer Sandoval away from the reward for information
concept. "What's in it for me?" she asked on nunerous occasi ons.
To Sandoval's offer of information which mght |lead to recognition
or pronotion, Hernandez variously replied: "[T]his isn't the way
the system works"; a reward for information would "jeopardi ze ny
career"; and, finally, "information, that's not enough." Agent
Her nandez, obviously conscious of the wire she was wearing,
insisted on several occasions that the deal she needed was one
"strictly between you and I|."

Sandoval stated several tinmes that he did not know how the
reward for information program worked and asked Hernandez to
explain. Despite the agent's repeated efforts to direct Sandoval
toward a tangi bl e bribe he continued to offer only information. It
was only after a discussion covering 23 pages of transcript, ten
requests by Agent Hernandez for sone personal benefit as opposed to
information, and at |east three exclamations that what she sought
was "strictly between you and I," that Sandoval finally understood
t hat Hernandez was speaking of a bribe and not nerely information.

At this point Hernandez again stated that she needed sonething



"besides the information, that's not enough." Sandoval asked with

di scerni ble puzzl enent: "The information 1is not enough?"
Her nandez responded "Not for nme . . . torisk ny career.” After a
| ong pause, Sandoval slowy said: "l don't know. Let ne think

about it alittle bit."

Finally Sandoval inquired hesitantly about what Hernandez

needed. Her nandez responded "Hey, | scratch your back and you
scratch ny back, you know. I nean, | can't do sonething for
nothing." 1In the face of Sandoval's rel uctance, Hernandez rem nded

him of the large tax liability he faced. At the concl usion of
their lunch Sandoval and Hernandez agreed to neet again to discuss
the matter, doing so several days later. Under the agreenent then
struck, Sandoval was to pay Hernandez $3000 cash in two
install nents and Hernandez woul d revise her report to reduce his
tax obligation roughly in half. Later in March Sandoval delivered
the first paynent, remarking that he had never done anything |ike
this before. 1In April Sandoval delivered the remaining $1500.
Sandoval was indicted on four counts of bribing a public
official in violation of 18 U S.C. § 201(b)(1). The first count,
dismssed for insufficient evidence at the <close of the
governnent's case, charged Sandoval wi th bribing Agent Her nandez by
offering her information on | awbreakers as a "thing of value" to
i nfluence her review of his tax returns.? The second count charged

Sandoval with offering Agent Hernandez $3000 for a favorable tax

2As explained infra, this count should have been di sm ssed as
a matter of law. A request for prosecutorial |enience in exchange
for informati on on | awbreakers does not constitute a bribe.
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assessnent. The third and fourth counts each charge a count of
bribery for one of the $1500 paynents. The jury did not reach a
verdi ct on count two but found Sandoval guilty on counts three and

f our. Sandoval was sentenced to two concurrent 12-nonth terns of

i nprisonment and a period of supervised release. He tinely
appeal ed.
Anal ysi s

Sandoval challenges his conviction, contending that as a
matter of |aw the governnent did not prove beyond a reasonable
doubt that he was predi sposed to bribery, prior to and i ndependent
of the governnent's inducenents, as required by the Suprenme Court's
recent teachings in Jacobson v. United States.® W review this
assignnent of error accepting every fact in the |light nost
favorable to Sandoval's conviction and may reverse only if no
rational jury could have found beyond a reasonabl e doubt that he
was predi sposed to bribery.*

W begin our review with the Suprene Court's nobst recent
hol di ng on entrapnent. |n Jacobson, governnent agents engaged in
a canpai gn of phony mailings to i nduce a Nebraska farnmer to viol ate

t he ban on chil d pornography contained in the 1984 Child Protection

3118 L.Ed.2d 174 (1992). Sandoval also contends that counts
two, three, and four were nmultiplicitous and that the district
court erred in not instructing the jury to ignore count one of the
i ndi ctment as evidence of predisposition. G ven today's hol ding,
we do not reach these issues.

“United States v. Arditti, 955 F.2d 331 (5th Cr.), cert.
deni ed, 113 S.Ct. 597 (1992).



Act. After seven or eight mailings spanning 26 nonths, Jacobson
succunbed and ordered an ill egal nmagazine. The Suprene Court held
as a matter of |aw that Jacobson had been entrapped. “I'n their
zeal to enforce the law . . . CGovernnent agents may not originate
a crimnal design, inplant in an innocent person's mnd the
di spositionto commt a crimnal act, and then i nduce comm ssi on of
the crine so that the Governnent nmmy prosecute."® To defeat an
entrapnent defense in such cases, "the prosecution nust prove
beyond a reasonabl e doubt that the defendant was di sposed to conm t
the crimnal act prior to first being approached by Governnent
agents."® Gven the governnent's persistent encouragenents, the
Suprene Court found that Jacobson's "ready response to these
solicitations cannot be enough to establish beyond reasonabl e doubt
that he was predi sposed, prior to the Governnent acts intended to
create predisposition, to commt the crine."’

The facts of the instant case i nvol ve gover nnent conduct every
bit as troubling as that described in Jacobson. G ven that

Sandoval 's of fer of information was not a bribe® but nerely was the

°118 L. Ed.2d at 184.

6 d.

I'd. at 187.

8n the trial court the governnent subnmitted as evidence of
predi sposition Sandoval's offer of information which it
characterized as a bribe attenpt. Although it is a crinme to
"directly or indirectly, corruptly give[], offer[] or promse[]
anyt hing of value to any public official . . . withintent . . . to

i nfluence any official act,”" 18 U S.C. 8 201(b), and while this
statute is broadly construed in order to effectuate its | egislative
purpose of deterring corruption, no federal authority has ever
found that trading information for | enience runs afoul of 18 U. S. C
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pursuit of a legitimate reward for information, it is clear that
the IRS initiated the bribery schene. Interpreting Sandoval's
early reference to a "deal" as his initiation of a bribe attenpt is
untenable in light of the I egal offer of information he thereafter
repeatedly tendered. It was only after Hernandez' persistent
requests for a personal benefit and the rejection of a reward for
informati on that Sandoval considered offering nore. Even then he
expressed a desire to think about what Hernandez was proposing.
Confronted with Sandoval's expressed uncertainty, Agent Hernandez
enphasi zed his tax and penalty exposure to "pla[y] on [his]
weaknesses" and pressure himinto accepting the schene.® W are
persuaded that the governnent originated the bribery schene,
inplanted it in Sandoval's mnd, and induced himto cooperate.

Gui ded by Jacobson we inquire whether there is sufficient
evi dence, prior to and i ndependent of the governnent's inducenent,
upon which a rational jury could have found predisposition.?°

Al t hough an eager acceptance of an opportunity to commt sone

8§ 201. The governnent's broad interpretation would crimnalizethe
IRS reward program and such established practices as the
prosecution recommendi ng downward departures in sentencing for
hel pful informants. Such actions are neither corrupt nor do they
i nvol ve "anything of value" as used in 18 U S. C § 201.

°Jacobson. In the context of their conversation, which
fortunately for Sandoval was recorded, the issue of anbunts ow ng
could only have been raised to encourage Sandoval to join the
bri bery schene. Qherwise the agent's remarks were an utter non
sequi tur.

10118 L.Ed.2d at 187 ("Rational jurors could not say beyond a
reasonabl e doubt that petitioner possessed the requisite
predi sposition prior to the Governnent's investigation and that it
exi st ed i ndependent of the Governnent's many and vari ed approaches
to petitioner.").




illegal act nmay prove predisposition,! Jacobson clarified the
boundaries of such substituted proof, rejecting it where
significant and persistent governnent encouragenent was requiredto
i nduce the crinme.'? As directed by the security division, Hernandez
doggedly steered Sandoval away from a legitimate reward for
information and toward a bribe.'® Despite her efforts, Sandoval was
reluctant about the transaction at its initial stages. Considering
the repeated efforts Hernandez had to nake, Sandoval's consi stent

and successive efforts to act legally, and his hesitation upon

YUnited States v. Hudson, 982 F.2d 160 (5th Cir.), cert.
denied, 114 S.C. 100 (1993) (reafflrn1ng view t hat ent husi asm f or
crime can satisfy predispositionrequirenent); Arditti, 955 F. 2d at
343 ("Where there is no overwhel mng evi dence of serious
resistance, and the defendant junped in with both feet, the
defendant is an eager, active participant and was therefore not
entrapped. ).

12Jacobson, 118 L. Ed.2d at 185, 187 ("[Where the defendant is

sinply provided with the opportunity to conmt a crine . . . the
ready comm ssion of the crimnal act anply denonstrates the
defendant's predisposition. . . . [Although Jacobson] had becone
predi sposed to break the law . . . the Governnent did not prove

that this predisposition was i ndependent and not the product of the
attention that the Governnent had directed at petitioner"”; after
per si st ent gover nnent efforts "to <create predisposition,”
Jacobson's "ready response to these solicitations cannot be enough
to establish beyond reasonabl e doubt that he was predi sposed.").
Jacobson limts but does not overrule Arditti because the latter
involved a nere offer of opportunity followed by eager
participation. In the Arditti factual scenario -- unlike the
instant case -- eagerness is a reliable substitute for evidence of
predi sposition because in such cases the governnent's persistence
did not create the defendant's predi sposition.

13The governnent distinguishes Jacobson, arguing that the
gover nnment pursued Jacobson for 26 nont hs whil e Sandoval agreed to
bri be Hernandez after only one neeting. The tine involved is |ess
i nportant than the degree of pressure applied. Jacobson received
seven or eight mailings fromthe governnent over the course of 26
mont hs. Conpared to the full-court press utilized in the instant
case by Agent Hernandez, the governnent in Jacobson acted wth
conparative restraint.



finally realizing the inport of Hernandez' proposal, Sandoval's
entry into the governnent's schene cannot fairly be construed as
"eager" any nore than Jacobson's was. !

The only evidence offered of predisposition independent of
Her nandez' i nducenents was Sandoval 's statenent that in the past he
had paid "under the table . . . conm ssions" in doing business with
Mexi can conpani es. ™ The record does not reflect the recipients of
or bases for these "conm ssions." The Suprene Court found as a
matter of l|law that evidence of Jacobson's previous purchases of
por nographic material was insufficient to establish predi sposition
because the previous purchases were |egal. The Court concl uded
that the previous conduct did not denonstrate the |ikelihood that
Jacobson woul d engage in such conduct after it becanme crimnally
proscribed. Simlarly, norational jury could find that Sandoval's

statenent about "comm ssion" paynents to unidentified Mexicans

4The governnent refers to Sandoval's failure to withdraw in
the | ast days of the crinme as evidence of eager participation. W
are not persuaded. This does not provide the required evidence
that a dispostion existed prior to and independent of the
governnent's i nducenents.

13The governnent argues on appeal that if Sandoval had sinply
wanted a reward for information, he would not have contacted Agent
Her nandez and asked to nmeet her for lunch outside of the office.
Sandoval explained to Hernandez at their lunch neeting that they
were both busy, and he wanted to save tine by neeting with her
during their lunch break. Al so Sandoval's earlier neetings had not
been held in Hernandez's office. Hernandez net with Sandoval and
his wife in Sandoval's hone. Considering these background facts,
Sandoval's request to neet Hernandez for lunch is less than
onm nous. The prosecutor did not consider this fact significant
enough to argue in closing to the jury that this fact supported
Sandoval 's predi sposition to bribe.
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est abl i shed a disposition to bribe IRS agents. 1t

G ven our conclusion that Sandoval was entrapped, we need not
reach his remaining contentions. The judgment of the district
court is REVERSED and the matter is REMANDED with instructions to

dism ss the indictnent with prejudice.

®As the Suprene Court explained: "[E]vidence that nerely
indicates a generic inclination to act wwthin a broad range, not
all of which is crimnal, is of Ilittle probative value in

establ i shing predisposition.”™ Jacobson, 118 L.Ed.2d at 185.

't bears nentioning, however, that Sandoval's claim of
icity as to the government's prosecution of each $1500
ment paynment as a separate crine was neritorious.

mul ti

Itipl
i nstall

10



