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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
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FLOYD DAVI S, RODNEY DAVENPORT, a/k/a "Fella",
PERRY W LLI AVS, a/k/a "Tic," JAMES EDWARD JEFFERSON,
a/ k/a "Peanut," and MARY MBRI DE,
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Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of M ssissippi

August 2, 1995

Bef ore WSDOM GARWOCD and DAVIS, Crcuit Judges.
DAVIS, G rcuit Judge:

Appel l ants Fl oyd Davis ("Davis"), Rodney Davenport
(" Davenport"), Perry Wlliams ("WIIlianms"), Janes Edward
Jefferson ("Jefferson") and Mary McBride ("MBride") were jointly
tried before a jury and convicted of various drug trafficking
of fenses stemm ng froma conspiracy to distribute cocai ne and
cocai ne base. All five appeal their convictions. Finding no
reversible error, we affirm

| . FACTS

From 1989 to 1992, appellant Jefferson ran a | arge narcotics

distribution organization in Geenville, Mssissippi. The

organi zati on consi sted of over twenty nenbers who wor ked under



Jefferson's direction to distribute cocai ne, cocai ne base and
marijuana. Jefferson owned and operated a bar called "The Side
Effect,” which served as a front for his organization. From The
Side Effect, Jefferson directed a phal anx of street deal ers who
sol d drugs around the clock. Jefferson also supervised the
cooki ng of the cocaine into cocaine base at the house of his

nmot her, appellant Mary McBride. Additionally, he arranged and
directed several trips to pick up drugs from various source
cities around the country.

In June 1991, McBride was arrested in Mam on one of these
trips while obtaining thirty kil ograns of cocaine. |n August
1991, another nenber of the Jefferson organi zati on was
apprehended while attenpting to transport two kil ograns of
cocaine fromCalifornia to Geenville. Additionally, appellant
Davi s, who supplied narcotics to the Jefferson organi zati on, was
apprehended in Nevada en route fromhis honme in California to
Geenville with over three ounces of cocaine and sone narij uana.

On March 19, 1992, a reverse sting operation was initiated
in Geenville by undercover agents posing as drug deal ers.
Jefferson sent Jerry and Edward Kyser to neet wth agents at the
Alamatt Motel to purchase cocaine. Prior to the neeting,
Jefferson directed Edward Kyser to withdraw nearly $7000 from The
Side Effect checking account. Jefferson gave Kyser additiona
nmoney in a paper bag. Jefferson also gave Jerry Kyser a nine-
mllinmeter pistol to take with himto the neeting. Wen the
Kysers arrived at the Alamatt Mtel and tendered the purchase

nmoney, the agents arrested them Followng their arrest, the



Kysers agreed to cooperate with the governnent and consented to
tape-record three tel ephone conversations with Jefferson.

The investigation led to a seven-count indictnment against
twenty defendants for various drug and firearns viol ations.

Count One charged all five appellants and fifteen other
defendants with conspiracy to possess with intent to distribute
and distribution of in excess of five kilogranms of cocaine and
cocai ne base, in violation of 21 U S.C. 8 § 841 and 846. Count
Two charged Jefferson with unlawfully engaging in a continuing
crimnal enterprise ("CCE"), in violation of 21 U S.C. § 848.
Count Three charged Jefferson with attenpted distribution of
cocaine and marijuana, in violation of 21 U S.C. § 846. Counts
Four through Seven charged Jefferson with the use of a firearm
during and in relation to a drug trafficking offense and
possession of a firearmby a convicted felon, in violation of 18
U.S.C. § § 924(c) and 922(g).

After fifteen co-conspirators pleaded guilty, the governnent
proceeded to trial against the five appellants. The jury
returned verdicts of guilty against the appellants on all counts
charged. The district court then sentenced Jefferson to life
plus five years inprisonnent;! Davis, McBride and Wllians to
life inprisonnent; and Davenport to 292 nonths inprisonnent. The

appel l ants rai se nunerous issues on appeal, which we consider

! The court sentenced Jefferson to life on both the CCE
and possession with intent to distribute cocaine and marijuana
charges (Counts 2 and 3); to a concurrent ten-year sentence on
the three charges of unlawful possession of a firearmby a felon
(Counts 5-7); and to a consecutive termof five years for the use
of a firearmduring and in relation to a drug trafficking crine
(Count 4).



bel ow.
I'l. SUFFI Cl ENCY OF THE EVI DENCE
Jefferson and Davenport conplain that the evidence is
insufficient to support their convictions.? In reviewing a claim
for insufficiency, we determ ne whether, based on the totality of
the evidence at trial, any rational trier of fact could have
found that the governnent proved the essential elenents of the

crinmes charged beyond a reasonable doubt. United States v.

Nguyen, 28 F.3d 477, 480 (5th Cr. 1994). In doing so, we View
the evidence in the |ight nost favorable to the verdict. |d.
A.  Davenport

Davenport argues that the evidence was insufficient to show
his know edge and participation in the conspiracy. He contends
that the governnent portrayed himas a nere "street dealer" and
failed to present any evidence establishing his ability to exercise
dom nion or control over other nenbers of the conspiracy, his
participation inthe managenent of the conspiracy, or his know edge
of the details of the conspiracy.

The governnment presented evidence, beyond nere presence and
association, to support Davenport's conviction. Ten co-
conspirators testified about Davenport's role in the organi zation.

The testinony established not only that he was a regular street

2 Only Davenport and Jefferson specifically challenge the
sufficiency of the evidence supporting their convictions.
Al t hough all the appellants noved to adopt any issues raised by a
co- appel l ant, sufficiency argunents are too individualized to be
general |y adopted. Although our review of the record persuades
us that the evidence is sufficient to support the convictions of
all appellants, we discuss sufficiency only with respect to
Jef ferson and Davenport.



deal er for the organi zation, but also that he coll ected noney from
and distributed packets of cocaine to the other street dealers,
pi cked up guns for Jefferson, and acconpanied a group of co-
conspirators to beat up a man who allegedly stole drugs from
Jefferson. The evidence al so showed that Davenport had signatory
privileges at Sunburst Bank for The Side Effect account.
Furthernore, Antoine Glnore testified that he and Davenport
occasionally ran the business when Jefferson was out of town.
Viewi ng the evidence in the light nost favorable to the verdict, a
rational jury could have concl uded t hat Davenport was guilty on the
conspi racy count.
B. Jefferson

1. The CCE Conviction

Jefferson first challenges the sufficiency of the evidence to
support his CCE conviction. The governing provision, 21 US. C 8§
848(b), provides that a person engages in a CCE if:

(1) he violates any provision of [title 21] the punishnment for
which is a felony, and

(2) such violation is part of a continuing series of
violations of [title 21]--

(A) which are undertaken by such person in concert with
five or nore other persons with respect to whom such
person occupies a position of organizer, a supervisory
position, or any other position of managenent, and

(B) fromwhich such person obtains substantial incone or
resour ces.

The testinony established that Jefferson was the | eader of a
| arge cocaine distribution conspiracy that ran from 1988 to 1992,
enpl oying nore than twenty people at any given tine and maki ng up

to $6000 daily. Jefferson argues that his conviction should



nevert hel ess be reversed because t he evi dence against himprimrily
consisted of the testinony of ten acconplices, all of whom had
accepted plea bargains from the governnment in return for
testifying. This argunent |acks nerit.

It is well-settled that credibility determ nations are the

sole province of the jury. See, e.q., United States v. Bailey, 444

U S 394, 414-15 (1980) ("It is for [jurors] and not for appellate
courts, to say that a particular wtness spoke the truth or
fabricated a cock-and-bull story."). W have held that "[a]
conviction may rest solely on the uncorroborated testinony of one
acconplice if the testinony is not insubstantial on its face."

United States v. G bson, 55 F.3d 173, 181 (5th Cr. 1995) (citing

United States v. Gardea Carrasco, 830 F.2d 41, 44 (5th Gr. 1987)).

Jefferson's role in the enterprise was corroborated by taped
t el ephone conversations and financial data from The Side Effect,
bank records and Western Union records. The abundant evi dence
concerning Jefferson's role in the conspiracy and the incone he
derived fromit was sufficient to support the CCE conviction.
2. The Firearnms Convictions

Jefferson next challenges his four firearns convictions
(Counts 4-7). Count 4 charged Jefferson with aiding and abetting
the carrying and use of a firearmduring and in relation to the
March 19, 1993 drug deal at the Alamatt Mtel, in violation of 18
US C 8§ 924(c). To establish an offense under § 924(c), the
governnent need not prove that the defendant used, handled or
brandi shed the weapon in an affirmative manner, but rather need

only prove that the firearmwas available to provide protection to



t he defendant in connection with the drug trafficking offense. See

United States v. Rocha, 916 F.2d 219, 237 (5th Gr. 1990), cert.

denied, 500 U. S. 934 (1991). To sustain a conviction of an aiding
and abetting offense, the governnent nust show that the defendant
associated wwth a crimnal venture, participated in the venture and

sought by action to make the venture succeed. United States v.

Stone, 960 F.2d 426, 433 (5th Cr. 1992).

The firearm in question, a Stallard Arns Mdel JS nine-
mllinmeter sem -automatic pistol, was taken from co-conspirator
Jerry Kyser after the reverse sting operation at the Alamatt Mtel.
The gun was available to Kyser during that transaction to use
should the need arise. Kyser testified that Jefferson had
engi neered the Alamatt Mdtel neeting and had furnished the firearm
to Kyser for protection during that transaction. From this
evidence, a rational jury could have found that the governnent
proved the elenents of the 8§ 924(c) offense beyond a reasonable
doubt .

Counts 5-7 charge Jefferson with violating 18 US C 8§
922(9g) (1), which makes it wunlawful for a convicted felon to
"possess in or affecting commerce, any firearm or ammunition."
Count 5 refers to the sane pistol discussed above, which was sei zed
fromJerry Kyser at the Alamatt Mdtel. Count 6 refers to a Smth
& Wesson Model 1006 ten-mllinmeter sem -automatic pistol seized by
agents from under Jefferson's mattress during a search of his
resi dence. Count 7 refers to a Ruger Model P-85 Mark 11 nine-
mllinmeter sem-automatic weapon with |aser sight seized from

Antoine Glnore during a search of The Side Effect.



Jerry Kyser testified that Jefferson gave himthe Stallard to
take to the Alamatt Mdtel and that he had seen Jefferson on prior
occasions with the Smth & Wesson. Antoine Glnore testified that
Jefferson gave him the Ruger to protect the business from other
drug deal ers. Again, Jefferson's only challenge is that these
W tnesses are not credible. This argunent was for the jury, which
obviously did not accept Jefferson's argunent. The evidence was
sufficient to support the firearns convictions.

I11. MOTI ON FOR CONTI NUANCE

Al five appellants challenge the district court's denial of
their eleventh-hour notion for a continuance, arguing that they
were prejudiced by their counsel's inadequate tinme to prepare.
Specifically, they argue that they |l acked tine to investigate nore
than eighty potential w tnesses included on a list of unindicted
co-conspirators furnished to themby the governnent four days prior
to trial.

In determ ning whether to grant a continuance, the district

court "examne[s] thetotality of the circunstances," includingthe
anount of tine available for preparation, the defendant's role in
shortening the tinme needed, the conplexity of the case, the
availability of discovery fromthe prosecution, the adequacy of the
defense actually provided at trial, and the |ikelihood of prejudice

from the denial. United States v. Wbster, 734 F.2d 1048, 1056

(5th Gr.), cert. denied, 469 U S. 1073 (1984). W review the

deni al of a notion for conti nuance for an abuse of discretion. |1d.
On April 12, 1993, the magi strate judge assigned to the case

granted defendant Davis' Mtion for a Bill of Particulars,



requi ring the governnment to furnish Davis the nanmes and addresses
of any unindicted co-conspirators. The governnent filed a notion
to stay the order pending a ruling on its notion to disqualify
Davis' counsel. On May 21, 1993, the district court disqualified
Davi s' original counsel, and on May 25, the nagistrate granted the
governnment's notion to stay but directed the governnent to furnish
the Bill of Particulars within five days after an appearance by
Davis' new counsel. On July 26, after Davis had acquired new
counsel, the governnent urged the magistrate to reconsider the
previous order granting the Bill of Particulars in light of his
July 21 order denying a simlar notion for a Bill of Particulars
filed by McBride. On Septenber 7, six days before the trial was
schedul ed to begin, the magi strate denied the governnent's notion
to reconsider.

The following day, the governnment filed a list of al
i ndi vidual s who coul d concei vably be characterized as uni ndicted
co-conspirators.? It sinmultaneously filed an application for
review of the magistrate's order with the district court. On
Septenber 14, 1993, after the trial had commenced, the district
court overruled the magistrate's order granting the Bill of
Particulars and deni ed the defendants' request for a continuance.

The appellants do not challenge the district court's order
overruling the magistrate's ruling. Rather, they argue that even
if they were not entitled to the list of co-conspirators in the

first place, once they received it, they were obliged to talk to

3 The governnent asserts that it provided an expansive
list to avoid exclusion notions during the trial based on all eged
violations of the magistrate's order.
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these potential witnesses. As aninitial matter, we doubt that the
appel l ants can conplain about lack of tinme to talk to w tnesses
whose nanes were provided in a list that they were not entitled to
inthe first place. Mreover, even if the appellants can nake this
argunent, they have failed to show any prejudice resulting from
their inability to investigate the list. The governnent assured
the district court and defense counsel that none of the unindicted
co-conspirators naned on the list would provide direct evidence
agai nst the defendants at trial. The appellants point to no
instance in which the governnent violated this prom se. At npst,
two people on the list, Falicia Gay and Ronnie Glnore, were
call ed as witnesses, but the defense was previously aware of both
of these witnesses. In sum the district court did not abuse its
di scretion in denying the notion for conti nuance. Al so, appellants
point to no prejudice fromthe court's refusal to continue the
trial.
V. PROSECUTORI AL M SCONDUCT

Jefferson next challenges certain statenents nmade by the
prosecution during closing argunent. Jefferson's counsel in
closing argued that no evidence was presented against Jefferson
except the testinony of "crackhead copouts.™ In rebuttal, the
prosecution responded that drug notes found in Jefferson's hone
corroborated the acconplices' testinony. Jefferson argues that
thi s argunent was i nproper.

The notes referred to in the prosecution's closing argunent
were admtted into evidence w thout objection as part of a bag of

assorted papers found in Jefferson's bedroomduring a search of his

10



home. The hand-written notes contained instructions on howto run
the drug operation and avoid problens with the police. The
prosecutor argued that because the notes were found in Jefferson's
bedroom one coul d reasonably conclude that they were Jefferson's
notes instructing his subordinates on the finer points of evading
police detection. The defense objected on the basis that no
evi dence had been presented at trial to prove that Jefferson was
the author of the notes. The court tw ce cautioned the jury that
no direct evidence of authorship was presented, and the jury could
not consi der the notes unless it concluded fromthe totality of the
evi dence that Jefferson wote them
W conclude that the prosecution's remarks were not
I npr oper. The fact that the notes were found in Jefferson's
bedroom creates a reasonable inference that they belonged to
Jefferson and that he knew their contents. The district court's
cautionary instructions gave proper directions tothe jury to first
decide whether the notes belonged to Jefferson before they
consi dered them as evi dence agai nst him
V. MOTI ON TO SUPPRESS

Davis chal l enges the district court's denial of his notion to
suppress three ounces of cocaine seized during a traffic stop in
Nevada from a truck in which Davis was a passenger. Prior to
trial, Davis noved to suppress the evidence as fruit of an illegal
search. Follow ng a hearing, the district court denied the notion
to suppress, finding that the arrest was | awful and that Davis had
consented to the search

We review the district court's findings of facts for clear

11



error and questions of law de novo. United States v. Shabazz, 993

F.2d 431, 434 (1993). "[Where the judge bases a finding of
consent on the oral testinony at a suppression hearing, the clearly
erroneous standard is particularly strong since the judge had the
opportunity to observe the deneanor of the wtnesses." United

States v. Kelley, 981 F.2d 1464 (5th Cr.) (citations omtted),

cert. denied, 113 S. C. 2427 (1993).

Nevada St ate Trooper Rozell Owens testified at the suppression
hearing that he stopped the red M tsubishi truck i n which Davis was
travelling for speeding. He also testified that he had received
information that a truck matching that vehicle's description and
bearing the sane |icense nunber mght be transporting narcotics
along Interstate 15. According to Trooper Onens, Davis, who was a
passenger in the vehicle, told the officers that the truck bel onged
to his wwfe. Trooper Onens testified that Davis was sweating and
could not stand still. Ownens further testified that upon asking
Davis whether there was a drug problem in his comunity, Davis
becane highly enotional, yelling at the Oficer. Owens then asked
Davis for permssion to search the car. According to Onens, Davis
replied that he had "no problent with Oaens searching the car.
Onens testified that under the passenger's seat, he found a grey
woman's purse that contai ned two bags of cocaine. |In the cab, he
also found an address book that contained a few entries for
"Peanut." Davis corroborated the Oficer's testinony up until the
monment of consent. However, he deni ed consenting to the search and
i nsisted that Onens planted the purse with the cocaine in the truck

after ordering Davis to | ook away.

12



The stopping of a vehicle and the detention of its occupants
is a "seizure" under the Fourth Amendnent and therefore nust be
reasonabl e. Shabazz, 993 F.2d at 434. Were, as here, the
def endants are stopped for violating the traffic |aws, the courts

have anal yzed the case under Terry v Chio, 392 U.S. 1 (1968). 1d.

at 435.

Davis cannot argue that the initial stop of the truck for
speedi ng was i nproper. See id. at 435. Thus, his argunent as to
the illegality of the stop nust be predicated on the further
detention and questioning, including the request for consent to
search the truck. See id. This court has rejected the notion that
mere questioning during atraffic violation stop, even on a subj ect
unrelated to the initial purpose of the stopitself, is a violation
of the Fourth Amendnent. Id. at 436. Such questioning is
reasonable if the detention continues to be supported by the facts
justifying the initial stop. 1d. at 437 (finding no constitutional
viol ation where officer asked for consent to search vehicle while
waiting for results of routine conputer check after stopping car
for speeding).

Davi s does not argue that he was detained any | onger than the
usual time needed to issue a citation for speeding. Thus, the

detention was not illegal. See Kelley, 981 F.2d at 1470.

Mor eover, Davis does not argue that the consent was not voluntary
but rather contends that he never gave consent. The district
court, however, credited Onens' testinony (which was corroborated
by fellow trooper, Jack Snyder) and found that Davis consented to

the search. This finding is not clearly erroneous. The district

13



court properly denied Davis' notion to suppress the search.
VI. PROCEEDI NG WTH THE TRIAL I N McBRI DE' S ABSENCE

McBri de argues that her conviction should be reversed because
the district court inproperly proceeded with the trial in her
absence. The trial commenced on Septenber 13, 1993. McBri de
attended the first week of trial, in which a great deal of evidence
was presented against her and her co-defendants. When court
reconvened on Monday, Septenber 20, 1993, MBride was not present.
McBride's counsel, M. Lanigan, stated that McBride's fam |y had
call ed him Sunday night to tell himthat MBride had checked into
the energency roomof Delta Regional Medical Center in Geenville.
Counsel, however, had not been able to contact her physician, Dr.
Estess. The governnent reported that it had | earned that MBride
had checked into the hospital on Sunday evening after allegedly
ingesting fifty antidepressant pills in an apparent suicide
attenpt. The governnment then noved that the court find MBride
voluntarily absent under Fed. R Cim P. 43(b).

The court granted a recess to allow M. Lanigan to talk to his
client and Dr. Estess. Following the recess, M. Lanigan stated
that he had reached Dr. Estess, who had infornmed himthat MBride
would receive a routine nental evaluation on Tuesday and be
rel eased by Wednesday. Apparently, the court also talked to Dr.
Estess and confirned the report.

The district court found that McBride's ingestion of the fifty
pills was voluntary under Fed. R Cim P. 43 and that she had
therefore waived her right to be present at trial. The court

further found that the public interest in proceeding wwth the tri al

14



out wei ghed McBride's interest in being present. In making this
determ nation, the court considered the nulti-defendant nature of
the case; that wtnesses had been subpoenaed from Florida and
Nevada; that twenty-five witnesses had already testified; and that
the jury was district-wide, with sone jurors travelling over 100
mles a day.

However, in an abundance of caution, the court ruled that it
woul d not hear any evidence inplicating MBride for the remai nder
of the day and that after Mnday's testinony, it would grant a
conti nuance until Wdnesday to give defense counsel tine to resolve
the situation. The Mam evidence, which inplicated MBride, was
slated for Wdnesday. The district court also strongly advised
counsel to visit MBride and inform her that she needed to be
present at trial, that she had a right to be present, and that the
evi dence agai nst her would proceed in her absence if she did not
return by Wednesday.

When the court reconvened on Wadnesday, MBride's counse
filed a notion to reconsider the court's finding that MBride was
voluntarily absent. Counsel informed the court that MBride had
not yet been released from the hospital because of "additiona
conplications.” He stated that he understood fromDr. Estess that
she would be released Wdnesday afternoon or Thursday norning
Counsel further stated that he had visited MBride and that she was
"inrelatively good spirits.” MBride had told hi mshe would cone
to the trial if she was "nentally and physically able."

The parties then suggested that the court contact Dr. Estess,

as no one was certain as to McBride's exact condition. The court

15



agreed and spoke to Dr. Estess. The district judge reported to
counsel that ©Dr. Estess told him that MBride was stil
hospitalized and that she had "a | ot of vague conplaints . . . that
he was having trouble verifying, but he needed to attenpt to
verify." The doctor infornmed the court that McBri de woul d probably
be di scharged the next day, though he could not be certain.

The court then reconfirnmed its finding that McBride' s absence
was voluntary. |In light of the conplicating factors caused by the
mul ti-defendant trial and the uncertainty as to McBride's rel ease,
he al so reconfirnmed his decision to proceed with the trial in her
absence. The trial proceeded and was conpleted on Wadnesday,
Septenber 23, when the jury returned a verdict. On Sept enber 24,
the court ordered that MBride be taken into custody and be
transferred to the federal nedical facility in Lexington, Kentucky
for a full physical and nental eval uation.

On Decenber 29, 1993, the court held a hearing on MBride's
motion for new trial. The court nade it clear that the hearing
woul d address the i ssue of whether McBri de's absence was vol untary.
However, MBride elected not to testify at the hearing. At the
hearing the governnent called Harol d Duke, counsel for Davenport.
M. Duke testified that he and Davenport were standing in the
hal | way outside the courtroomat the conclusion of the first week
of the trial, discussing whether Davenport planned to stay in
Oxford, where the trial was, or return to Geenville for the

weekend.* MBride, who was al so standing in the hallway, indicated

4 Davenport and McBride were the only defendants rel eased
on bail .
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that she was going to Greenville. Wen Davenport asked MBride if
she were com ng back to Oxford on Monday, MBride replied, "Naw,
|'"'m not com ng back." M. Duke testified that at the tine he
under st ood her remark to be hunorous. After hearing this evidence,
the district court denied MBride's notion for a new trial,
reiterating his reasons for proceeding in MBride' s absence.

McBride challenges the district court's decision to proceed
wth the trial in her absence on two grounds: (1) that the court
erred in determ ning that she was voluntarily absent under Fed. R
Crim P. 43(b); and (2) that the court erred in failing to hold,
sua sponte, a conpetency hearing before determning that she had
wai ved her right to be present. W conclude that both argunents
fail.

A. VOLUNTARY ABSENCE

The right of a crimnal defendant to be present at her trial

is preserved by both the Sixth Amendnent and the common | aw.

I[Ilinois v. Allen, 397 U S 337, 338 (1970). The right to be

present is also inplicated by the fair trial concerns of the Due

Process cl auses of the Fifth and Fourteenth Amendnents. Kent ucky

v. Stincer, 482 U S. 730, 745 (1987). This right is codified in
Fed. R Crim P. 43(a).
However, the right to be present is not absolute and can be

wai ved by the defendant. United States v. Diaz, 223 U S. 442, 445

(1912). Federal Rule of Crimnal Procedure 43(b) provides that a
district court may proceed wth trial when a defendant who is
initially present "voluntarily absents hinself after the trial has

comenced." The Second Circuit has explained the policy behind the
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"voluntary absence" rule as foll ows:

The del i berat e absence of a defendant who knows t hat he stands
accused in a crimnal case and that the trial will begin on a
day certain indicates nothing less than an intention to
obstruct the orderly processes of justice. No defendant has
a unilateral right to set the time or circunstances under
whi ch cases wll be tried.

Wt hout this obligation on the accused the di sposition of
crim nal cases woul d be subject to the whins of defendants who
could frustrate the speedy satisfaction of justice by
absenting thenselves fromtheir trials.

United States v. Tortora, 464 F.2d 1202, 1208 (2d GCr.), cert.

deni ed, 409 U S. 1063 (1972).

This court has held that in deciding whether to proceed with
trial despite the defendants' absence the district court nust
determne (1) whether the defendant's absence is know ng and
voluntary, and (2) if so, whether the public interest in the need
to proceed clearly outweighs that of the voluntarily absent

defendant in attending the trial. United States v. Benavi des, 596

F.2d 137, 139 (5th Gr. 1979). W review the district court's
finding that the defendant's absence is voluntary for clear error.

Polizzi v. United States, 926 F.2d 1311, 1319 (2d Gr. 1991); Fed.

R Cim P. 52 The decision to proceed without a voluntarily
absent defendant is reviewed for an abuse of discretion. See

United States v. Hernandez, 842 F.2d 82, 85 (5th Cr. 1988).

McBride primarily challenges the district court's finding
that her absence was voluntary. This court has noted that "the
right of a crimnally accused to be present at [her] trial cannot
cursorily, and without inquiry, be deened by the trial court to
have been waived sinply because the accused is not present when

[ she] shoul d have been."” United States v. Beltran-Nunez, 716 F.2d
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287, 291 (5th Cr. 1983). The trial judge nust inquire into the
reason for the defendant's absence and determ ne whether it
constitutes a voluntary waiver of the right to be present. |d.
Al t hough not expressly decided by this court, other courts have
held that voluntariness can be inplied from the actions of the

def endant . See United States v. Watkins, 983 F.2d 1413, 1419-20

(7th Gr. 1993). Courts have also held that when an accused does
not appear at a tinme when she knows she shoul d, the absence will be
found voluntary under Rule 43 "in the absence of sonme conpelling

excuse. " Tortora, 464 F.2d at 1210; see also United States V.

Wight, 932 F.2d 868, 879 (10th Cr. 1991) ("Absence wthout
conpelling justification constitutes a waiver of the right to be

present at trial."); United States v. Rogers, 853 F.2d 249, 252

(4th Cr.) ("[Defendant's] voluntary absence w thout conpelling
justification . . . constitutes a waiver of the right to be

present."), cert. denied, 488 U S 946 (1988); cf. Cureton v.

United States, 396 F.2d 671, 676 (D.C. Cr. 1968) ("[Defendant]

must have no sound reason for remaining away.").

Wth these | egal principles as a backdrop, we turn now to an
anal ysis of the evidence. The records from the federal nedica
facility in Lexington, Kentucky, together with the Geenville
hospital records (which the defense did not enter into the record
until after the notion for new trial hearing), show that at nost
McBri de suffered from depression and certain physi cal
mani f estations of depression--such as headaches and drowsi ness.
According to the Geenville Hospital records, when MBride checked

herself into the hospital, she was drowsy but conscious. Although
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she conpl ai ned of headaches, sore throat, and shortness of breath,
she showed no indicia of a serious drug overdose. McBride's
st omach was punped, and tests were conducted on the contents. The
tests revealed no signs of narcotics, although there was sone
i ndi cation that she had vomted earlier. The nental health report
prepared at Delta Regional Medical Center, dated Septenber 20

1993, indicated that McBride took the pills because of her concern
over the trial. According to the report, MBride showed no nore
sui ci dal tendencies and indicated that she would return to court.

The exhaustive report prepared by the federal nedical facility in
Lexi ngt on, dated Novenber 9, 1993, found that McBride suffered from
a form of depression, but that she denied any further suicida

i nclinations. The report notes that her "typical functioning
appears to be adequate" and that her physical health was fine

asi de from hypertensi on and noderate obesity.

We concl ude therefore that the district court did not err in
finding that McBride voluntarily absented herself fromthe trial.
Despite several opportunities to do so, MBride presented no
evi dence that she was physically or nentally i ncapabl e of attending
the trial. The record evidence reveals that McBri de was depressed
and did not wish to face trial and the prospect of a conviction.
A defendant cannot disrupt a trial for these reasons. MBride's
refusal to attend the trial was knowing and voluntary and
constitutes a waiver of her right to be present.

McBri de contends that this conclusiondirectly contradicts the

First Crcuit's decision in United States v. Latham 874 F.2d 852

(1st Gr. 1989). In Latham the defendant had ingested a |arge
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anount of cocaine in an apparent suicide attenpt. After only an
hour and a half delay, the trial court, who was initially told that
Lat ham had bought a plane ticket and had absconded, ruled that the
absence was voluntary and ordered that the trial proceed in
Lat hami s absence. Al though new evi dence subsequently showed that
Lat hami s absence was due to a cocai ne overdose, the trial court
denied all requests for an evidentiary hearing as well as Latham s
post-trial notions.

The First Crcuit reversed Latham s conviction, holding that
voluntary ingestion of a large anmount of cocaine in an apparent
suicide attenpt is not ipso facto a voluntary absence.® 1d. at
858. However, the facts in Lathamare readily distinguishable from
the instant case. Lathamingested a |ethal anmount of cocaine and
was given only a 25% chance of survival. As the trial proceeded,
he was in critical condition in the hospital. In contrast, if
McBride injected drugs at all, no evidence suggested that her life
was threatened, or even that she was seriously ill. Thus even if
we accept Lathanmis premse that a suicide attenpt is not a
"voluntary" act, MBride's failure to appear after the court
del ayed the trial a day and a half was a know ng and voluntary
wai ver of her right to be present.

As to the second prong of the Benavides test, we concl ude that
the district court did not abuse its discretion in proceeding in
McBride's voluntary absence. The burden of having to indefinitely

post pone or possibly retry this nulti-defendant trial w th nunmerous

5 Al t hough there was evi dence suggesting that Latham had
been forced to ingest the cocaine, the court analyzed the facts
as if the ingestion was voluntary.
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out-of-state witnesses and a district-wide jury clearly outwei ghed
McBri de' s non-exi stent or feeble excuse for declining to attend t he
trial.®
B. MCBRIDE' S COVPETENCY

McBride argues next that the district court erred by failing
to hold a conpetency hearing after her alleged suicide attenpt.
She contends that the court could not have found her voluntarily
absent without first determ ning her conpetence. Because MBride's
attorney never filed a notion requesting a conpetency hearing,’ we
nmust determ ne whether the district court abused its discretion in
failing sua sponte to order one.

18 U.S.C. § 4241 provides that the court

shall order such a hearing on its own notion, if there is

reasonabl e cause to believe that the defendant may presently

be suffering from a nental disease or defect rendering him

mentally inconpetent to the extent that he is unable to

understand the nature and consequences of the proceedings
against himor to assist properly in his defense.

6 On appeal, Davis argues that the court erred in not
granting hima severance after McBride failed to return for

trial. But Davis did not nove for a severance nor bring any
supposed prejudice to the district court's attention when MBride
failed to appear for the second week of trial. Also, the trial

court gave a cautionary instruction after consulting with counsel
for all parties advising the jury that no inference from
McBride's absence should be made and no adverse concl usi ons

af fecting the remai ni ng def endant shoul d be drawn. This argunent
is nmeritless.

! McBri de argues that her counsel's statenent to the
court that he thought it would be a good idea to wait for the
results of her nmental evaluation by the G eenville hospital
before making the Rule 43 finding constitutes such a request.
This vague reference to McBride's nental health is not sufficient
to place conpetency at issue. See Davis v. Al abama, 545 F. 2d
460, 464 (5th Cir.) (holding that defendant's pre-trial notion
for mental exam nation pursuant to Ala. Code tit. 15 § 425 was
not sufficient to put conpetency at issue), cert. denied, 431
U S. 957 (1977).
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18 U.S.C. § 4241; see also Flugence v. Butler, 848 F.2d 77, 79 (5th

Cir. 1988). Wether "reasonabl e cause" exists to put the court on
notice that the defendant m ght be nentally inconpetent is left to

the sound discretion of the district court. United States v.

Wllians, 468 F.2d 819, 820 (5th Cr. 1972). In determ ning
whether there is a "bona fide doubt" as to the defendant's
conpetence, the court considers three factors: (1) any history of
irrational behavior, (2) the defendant's deneanor at trial, and (3)
any prior nedical opinion on conpetency. Davis, 545 F.2d at 464
(citing Mssouri v. Drope, 420 U S. 162 (1975)).

McBride argues that the ingestion of fifty antidepressants in
an apparent suicide attenpt was sufficient to constitute reasonable
cause to hold a conpetency hearing. In Drope, the defendant shot
hinmself in the stomach prior to the second day of trial. The
district court failed sua sponte to order a conpetency hearing
before finding the defendant voluntarily absent. The Suprene Court
reversed, holding that the failure to hold a conpetency hearing
denied the defendant's right to a fair trial. 420 U S. at 180.

However, in Drope, the Suprene Court expressly refused to
deci de whether an attenpted suicide itself creates "reasonable
cause" for a conpetency hearing. Rather, it held that the suicide
attenpt together with the information about defendant's nenta
instability prior to trial and the defendant's wife's testinony
regarding his instability "created a sufficient doubt of his
conpetence to stand trial to require further inquiry on the
gquestion." 1d.

In this case, the evidence of inconpetence was not
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"sufficiently manifest" that the district court abused its
discretion in failing on its own notion to order a conpetency

heari ng. See Zapata v. Estelle, 588 F.2d 1017, 1021 (5th Cr.

1979). There was no hint of inconpetence before MBride's absence.
After her absence, the district court stayed in close contact with
McBri de' s physician, and the record reflects no information (except
McBride's possible suicide attenpt) that refl ected adversely on her
conpet ency. The nmental evaluation conducted at the hospital in
Geenville does not indicate any severe nental problens or
remai ni ng sui cidal thoughts.® Nor does the report fromthe federal
medical facility in Lexington contain any information suggesting
i nconpetency. The detailed report nerely indicates that MBride
was depressed but alert and that she had sim | ar episodes in the
past when confronted with stress. Thus, we conclude that the
district court did not abuse its discretion in failing onits own
nmotion to order a conpetency hearing.
VI1. OTHER PO NTS OF ERROR
A

Appel l ant Jefferson makes three objections to the court's
charge, none of which has nerit. He objects first to the court's
boiler plate instruction on note-taking by the jurors. Jefferson
did not object to the instruction and the court's charge is
certainly not plain error.

He argues next that his proposed charge on the CCE count, D-J-

8 McBride argues that Dr. Estess' decision to subject her
to a nmental evaluation indicated his concern about her
conpetence. However, the record indicates that such eval uations
were performed for every patient admtted after a suicide
att enpt .
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23 "was a perfectly legitimate instruction that should have been
granted."” Jefferson does not argue that the court's instruction
failed to correctly state the elenents of the crine and the
definitions of the ternms used in the statute. Because Jefferson
has not denonstrated that the court's charge is erroneous, his
contention that he was entitled to the particular |anguage in his
proffered charge is neritless.

Finally, Jefferson argues that the court should have granted
his charge D-J-22 regarding limtations on the jurors' use of
transcripts of taped conversations admtted into evidence. Again,
he points to no error in the instruction given by the court. The
court's instruction correctly stated the law, and Jefferson's
argunent that the court shoul d have given his proffered instruction
is nmeritless.

B

Appel lant WIllianms conplains that his right to a fair trial
was violated by various incidents in which the trial court
guestioned witnesses in the presence of the jury. He also points
to coments nmade by the trial court in the course of ruling on
obj ecti ons.

"A federal district judge may comment on the evidence,
gquestion w tnesses, bring out facts not yet adduced, and maintain
the pace of the trial by interrupting or setting tinme limts on

counsel.” United States v. Wallace, 32 F.3d 921, 928 (5th Cr.

1994) . We have carefully reviewed the portions of the record
WIllianms conplains of and conclude that none of the coments or

questions to which WIllians refers was i nproper or went beyond the
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proper role of the trial judge.
C.

Wl lianms argues next that his |ife sentence without parole for
his conviction of conspiracy to possess with intent to distribute
in excess of five kilogranms of cocaine amounted to cruel and
unusual punishnment in violation of the Ei ghth Amendnent. I n
addition to the anount of crack cocaine proved at trial, the
district court accepted the presentence report finding that the
conspiracy involved seventy-five kilograns of cocaine base.
WIllians' constitutional attack is clearly without nerit. The
Suprene Court recently upheld a |[ife sentence w thout parole for
possessi on of 650 granms of cocaine by a defendant with no prior

convictions. See Harnelin v. Mchigan, 501 U S. 957 (1991).

D

Appellant Davis challenges the district court's order
di squalifying Davis' original attorney, Johnny Walls. Follow ng
the governnent's disqualification notion, the court held a hearing
and | earned that attorney Walls had earlier represented Jefferson
as a co-defendant in this case, as well as defendant Randy W1 I i ans
in a related prosecution involving WIllians' alleged purchase of
narcotics from The Side Effect, Jefferson's night club. Randy
WIllians entered a guilty plea and was expected to testify agai nst
Davis and his fellow defendants. Thus, attorney Walls faced the
prospect of cross-examning his client WIllianms, who had a 5Kl
nmoti on pendi ng before the court. It is also possible that he would
have been required to cross-exam ne his previous client, Jefferson.

Foll ow ng an evidentiary hearing, the court disqualified Walls and
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made detailed findings in support of its ruling. Qur reviewof the
record reveals that the district court's findings are fully
supported by the record, and we find no error in this ruling.
E

Appel | ant Davenport argues that the district court erred in
determ ning that he was responsible for twenty-five kilograns of
cocai ne. The evidence reveal ed that Davenport was a participant in
the conspiracy from 1989 or 1990 until the organization was
dismantled in 1992. Jefferson gave Davenport a nunber of
responsi bl e jobs in the conspiracy. Davenport was a street deal er.
Fromtine to tine, he distributed crack cocaine packages to the
street dealers and collected noney from them He occasionally
handl ed the entire business in Jefferson's absence. He also was
authorized to draw on The Side Effect bank account. G ven this
evidence, the district court made specific findings that Davenport
knew or should have reasonably foreseen that the conspiracy
distributed at | east twenty-five kilograns of crack cocai ne after
he joined it. Davenport offered no evidence to refute this
finding. The district court did not err in determ ning the anount
of cocaine attributable to Davenport.

VI11. CONCLUSI ON

For the reasons stated above, we affirmthe judgnent of the

district court.

AFFI RVED.
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