United States Court of Appeals,
Fifth Grcuit.
No. 93-7673.
Judy PORTIS, Plaintiff-Appellant,
V.
FI RST NATI ONAL BANK OF NEW ALBANY, Ms, Defendant- Appel |l ee.
Cct. 10, 1994.

Appeal from the United States District Court for the Northern
District of M ssissippi.

Before WENER, EMLIO M GARZA and BENAVI DES, Circuit Judges.

EMLIOM GARZA, Crcuit Judge:

Judy Portis sued her enployer, the First National Bank of New
Al bany, Mssissippi ("FNB"), after FNB denpted her from | oan
officer to a bookkeeping position. She alleged that her denotion
constituted sex discrimnation, in violation of Title VIl of the
Civil Rights Act of 1964, 42 U.S.C. § 2000e-2 (1988) ("Title VII").
The district court granted FNB's notion for judgnent as a matter of
|aw at the close of all the evidence. Portis appeals the district
court's decision, claimng she had adduced sufficient evidence of
intentional discrimnationto overcone judgnent as a natter of | aw.
Because we agree that Portis was entitled to have her case
submtted to a jury, we reverse the judgnent as a matter of | aw and
remand for a new trial.

I
Judy Portis is a long-term enployee of FNB.! She began her

1'n reviewing the grant of judgnent as a matter of |law, we
view the evidence in the light nost favorable to the non-novant.
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enpl oynent with FNB in 1971, and by 1978 she was pronoted to | oan
secretary. As a | oan secretary, she consistently received high
performance eval uations. In June 1988, FNB gave Portis
responsibility for student |oans, and C.R "Butch" Colluns becane
her supervi sor. One year later, Portis received a pronotion to
| oan officer, retaining student | oan responsibility in additionto
her new duti es.

Portis' performance eval uations as a | oan officer ranged from
medi ocre to unacceptabl e. A nonth after FNB |learned that the
student |oan files were substantially in arrears, FNB denoted
Portis from loan officer to a bookkeeping position.? Portis'
sal ary accordingly decreased from $20,352 as a loan officer to
$12,500 as a bookkeeper.?3

Portis brought suit against FNB, claimng sex discrimnation
in violation of Title VWI.* She testified that her tw and
one-half years as a loan officer did not progress well. Anong
ot her problens, she and Colluns did not have an am cabl e working

relationship. According to Portis, Colluns continuously belittled

See Boeing Co. v. Shipman, 411 F.2d 365, 374 (5th Gr.1969); see
also infra Part 1Il.A

2FNB' s evi dence indicated that Portis voluntarily resigned
her position as a loan officer. Portis testified that Coll uns
coerced her into resigning.

SPortis also clains that the pay cut was a discrimnatory
act, because her new salary is |l ess than her previous salary as a
| oan secretary.

“Portis al so brought an Equal Pay Act claim which the
district court dism ssed at the close of Portis' case-in-chief.
Portis does not challenge this dism ssal on appeal.
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bot h her and her performance.® She asserted that Colluns told her
t hat she woul d never be worth as nuch as a man to the bank because
she was a woman. Additionally, Colluns refused to provide Portis
Wth a secretary. Portis testified that every other | oan officer,
all of whom were male, had his own secretary. O her w t nesses,
however, testified that the secretaries all bel onged to a pool and
worked for all the loan officers, including Portis. Portis also
testified that the | oan secretaries either could not or would not
work for her consistently, as they conpleted assignnents for their
assi gned supervisors first and had no additional tinme to do Portis'
assi gnnents. O her evidence indicated that although the
secretaries were willing to work for Portis, she preferred to do
her own secretarial work. Mreover, FNB w tnesses testified that
Portis refused to use the | oan secretaries even when ordered to do
so.

Portis did not dispute her poor performance. Rather, Portis
challenged the reasons for this failure, asserting that
di scrimnatory conduct by FNB caused her poor performance. FNB
clainmed that Portis |lied about the status of the student |oan files
and failed to carry out other job responsibilities, and that these
reasons for denoting Portis were | egitimate and nondi scri m natory.

At the close of all the evidence, the district court granted
FNB a judgnent as a matter of |law. The court concluded that: 1)

Portis failed to present sufficient evidence of sex discrimnation

5Col luns also |lowered Portis' ratings contained in a prior
eval uation by her fornmer supervisors. The parties disagree as to
the purpose and legitimacy of this action.
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to overcone a judgnent as a matter of law, and 2) Portis failed to
both causal |y connect any purported sex discrimnation with FNB' s
reasons for denpting her and show that FNB' s reasons were
pr et ext ual .
|1
A
"In reviewing a district court's disposition of a notion for
judgnent [as a matter of law], we apply the sane test as did the
district court, without any deference to its decision." Little v.
Republic Ref. Co., 924 F.2d 93, 95 (5th G r.1991).
"[T] he Court shoul d consider all of the evidence—ot just that
evi dence whi ch supports the non-nover's case—but in the |ight
and with all reasonabl e inferences nost favorable to the party
opposed to the notion. |If the facts and inferences point so
strongly and overwhelmngly in favor of one party that the
Court believes that reasonable nmen could not arrive at a
contrary verdict, granting of the notion[ ] is proper. On the
other hand, if there is substantial evidence opposed to the
motion[ ], that is, evidence of such quality and wei ght that
reasonable and fair-mnded nen in the exercise of inpartial
judgnent mght reach different conclusions, the notion[ ]
shoul d be denied.... There nust be a conflict in substantial
evidence to create a jury question. However, it is the
function of the jury as the traditional finder of the facts,
and not the Court, to weigh <conflicting evidence and
i nferences, and determne the credibility of w tnesses."
Boeing Co. v. Shipman, 411 F.2d 365, 374-75 (5th G r.1969) (en
banc); see also Normand v. Research Inst., 927 F.2d 857, 859 (5th
Cir.1991) (applying Boeing standard).

Under Title VII, it is unlawful for any enployer "to fail or
refuse to hire or to discharge any individual, or otherwise to
discrimnate against any individual wth respect to
conpensation, ternms, conditions, or privileges of enploynent,
because of such individual's race, color, religion, sex, or
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national origin." 42 U S.C. § 2000e-2(a)(1) (1988). A Title VII
plaintiff carries "the initial burden of offering evidence adequate
to create an inference that an enpl oynent decision was based on a
discrimnatory criterion illegal under the Act." | nt ernati ona
Brot herhood of Teansters v. United States, 431 U S. 324, 358, 97
S.Ct. 1843, 1866, 52 L.Ed.2d 396 (1977).°% This inference arises
"only because we presune these acts, if otherw se unexpl ai ned, are
more |likely than not based on the consideration of inpermssible
factors." Furnco, 438 U. S. at 577, 98 S.Ct. at 2949-50.
Aplaintiff may use either direct or circunstantial evidence
to prove a case of intentional discrimnation. A kens, 460 U. S. at
714 n. 3, 103 S.Ct. at 1481 n. 3. Because direct evidence is rare,
a plaintiff ordinarily uses circunstantial evidence to neet the

test set out in MDonnell Douglas.’” This test establishes a primm

The customary rubric for a prima facie case includes the
follow ng elenents: 1) nenbership in a protected class; 2) that
the plaintiff was qualified for the position at issue; 3) that
t he def endant nade an adverse enpl oynent deci sion despite the
plaintiff's qualifications; and 4) that the plaintiff was
replaced with a person not a nenber of the protected class. See
McDonnel | Douglas Corp. v. Geen, 411 U S. 792, 93 S .. 1817, 36
L. Ed. 2d 668 (1973). However, this is not the only neans of
denonstrating a prinma facie case; MDonnell Douglas "did not
purport to create an inflexible fornmulation." |International Bhd.
of Teansters, 431 U. S. at 358, 97 S.Ct. at 1866; see also United
States Postal Serv. Bd. of Governors v. Aikens, 460 U S. 711
715, 103 S. Ct. 1478, 1482, 75 L.Ed.2d 403 (1983); Furnco Constr.
Corp. v. Waters, 438 U S. 567, 576, 98 S. . 2943, 2949, 57
L. Ed. 2d 957 (1978).

1) The plaintiff nust first denonstrate a prinma facie case
of discrimnation; 2) if successful, the burden of production
shifts to the defendant to show a legitimate and
nondi scrimnatory basis for the adverse enpl oynent decision; and
3) finally, the plaintiff nust show that the defendant's offered
reason is pretext or unworthy of belief. See MDonnell Dougl as,
411 U. S. at 802, 93 S. . at 1824; Davis v. Chevron U S A,
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facie case by inference, but it is not the exclusive nethod for
proving intentional discrimnation. "[T]he MDonnell Dougl as test
is inapplicable where the plaintiff presents direct evidence of
discrimnation.”" Trans Wrld Airlines, Inc. v. Thurston, 469 U. S.
111, 121, 105 S.C. 613, 621-22, 83 L.Ed.2d 523 (1984).%

"Direct evidence is evidence which, if believed, proves the
fact [of intentional discrimnation] wthout inference or
presunption.”™ Brown v. East Mss. Elec. Power Ass'n, 989 F.2d 858,
861 (5th Gr.1993). 1In the context of Title VII, direct evidence
i ncl udes any statenent or witten docunent show ng a di scrim natory
nmotive on its face. See Vaughn, 918 F.2d at 521; Mles v. MNC
Corp., 750 F.2d 867, 870 (11th Cir.1985) (holding "discrimnatory
statenents and adm ssions" to be direct evidence).

Portis contends that, because she had adduced sufficient
evi dence of intentional discrimnation, the district court erredin
granting FNB's notion for judgnent as a matter of |aw Portis
testified about several statenents by Colluns, indicating his

intent to discrimnate agai nst her because of her sex. According

Inc., 14 F. 3d 1082, 1087 (5th G r.1994) (applying MDonnel
Dougl as test); Vaughn v. Edel, 918 F.2d 517, 521 (5th G r.1990)
(sane).

8See also Davis, 14 F.3d at 1085 ("If there is direct
evi dence that an enpl oyer placed substantial negative reliance on
an illegitimte criterion in reaching an enpl oynent deci sion,
however, resort to inferential nethods of proof is
unnecessary."); Vaughn, 918 F.2d at 521 ("Wen, however, direct
credi bl e evidence of enployer discrimnation exists, a different
process appertains."); Lee v. Russell County Bd. of Educ., 684
F.2d 769, 773 (11th G r.1982) (holding that "[w here a case of
discrimnation is nmade out by direct evidence, reliance on the
four-part test devel oped for circunstantial evidence is obviously
unnecessary").



to Portis, Colluns refused her a secretary because she was a wonan
and tol d her she woul d never be worth as nuch as a nman to the bank,
because she could not participate in the comunity. Because
Col ' ums had deprived her of a secretary, Portis testified, she had
to do her own clerical work. Consequently, she fell behind in her
other work, and FNB ultimately denoted her. As this case was
decided on a notion for judgnent as a matter of law, Portis is
entitled to all "reasonable inferences," including that if she had
been given a secretary, her performance would not have been
deficient. W cannot say that a reasonable jury would not under
any circunstances find that Portis' poor performance was a product
of FNB's earlier discrimnatory deprivation of a secretary. G ven
that standard, Portis has adduced sufficient evidence of
intentional discrimnation to warrant presentation of her case to
ajury.
B

FNB, nonetheless, argues that Portis' testinony does not
constitute direct evidence sufficient to overcone a notion for
judgnent as a matter of |aw because 1) it is nerely her persona
belief that Collunms intended to discrimnate against her; and 2)
Portis failed to show a causal connecti on between Col |l uns' all eged
discrimnatory intent and her denotion.

First, FNB contends that Portis only presented evi dence of her
personal belief that FNB di scri m nat ed agai nst her. "[Jeneralized
testi nony by an enpl oyee regarding his subjective belief that his

di scharge was the result of age discrimnation is insufficient to



make an issue for the jury in the face of proof show ng an
adequat e, nondi scrimnatory reason for his discharge.”" Elliott v.
Group Medical & Surgical Serv., 714 F.2d 556, 566 (5th Cr.1983),
cert. denied, 467 U.S. 1215, 104 S.C. 2658, 81 L.Ed.2d 364 (1984)
(citing Houser v. Sears, Roebuck & Co., 627 F.2d 756 (5th
Cr.1980)); see also Little, 924 F.2d at 96 (finding subjective
belief of little value toward proving a prina facie case). The
district court held that Portis' testinony regarding Colluns'
statenents was exactly this sort of subjective belief. e
di sagr ee.

In Elliott, the plaintiffs "offered no nore than concl usory
statenents of age discrimnation. On cross-exam nation each
[plaintiff] admtted that he was never told that age was a factor
in his discharge."® Instead, the Elliott plaintiffs only believed
t hey had been term nat ed because of age. Id. Portis, in contrast,
testified that Colluns told her that she woul d not have a secretary
because she was a woman. She also testified that he told her she
woul d be paid |ess because she was a wonan. Unli ke those in

Elliott, these statenents require no additional inference to

°'d. at 566. See also Langley v. Jackson State Univ., 14
F.3d 1070, 1075 (5th Cir.1994) (holding that evidence of
supervi sors' race-consciousness was not direct evidence because
it did not show that the decisions were because of that
race-consci ousness), petition for cert. filed, 62 U S L. W 3794
(U.S. May 13, 1994); GQuthrie v. Tifco Indus., 941 F.2d 374, 378-
79 (5th Gr.1991) (finding statenents relating to age of
enpl oyees not direct evidence because they were too vague and
open to other plausible interpretations), cert. denied, --- U S
----, 112 S.C. 1267, 117 L.Ed.2d 495 (1992); Little, 924 F.2d
at 96 (rejecting subjective belief because the "record contains
absolutely no manifestations of this alleged [belief]").
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conclude that she was wongfully treated because of her sex.
Consequently, Elliott does not apply.?

FNB further argues that, because Portis was denoted for poor
performance, Portis cannot show the necessary causal connection
between Col luns' alleged discrimnatory intent and her denotion.
Al t hough Portis concedes that her perfornmance was unacceptabl e,
Portis contends that her poor performance was itself the product of

discrimnation, thereby making the decision to denote her

ENB al so contends that Portis' testinony cannot, w thout
corroboration, be sufficient direct evidence to overcone a notion
for judgnent as a matter of law. \Wen reviewing a judgnent as a
matter of |aw, however, the question is not whether the
plaintiff's testinmony on its own can satisfy the burden of
persuasi on, but whether it is enough to establish intentional
discrimnation. |In this context, the plaintiff's uncorroborated
testinony is "sufficient to cast on the defendant the burden of
produci ng adm ssi bl e evidence [of nondiscrimnatory notivation]."
Jackson v. City of Killeen, 654 F.2d 1181, 1184 (5th Cr. Unit A
1981). See also Wllianms v. Wllianms Elecs., Inc., 856 F.2d 920,
923 n. 6 (7th Gr.1988) (finding plaintiff's testinony al one
sufficient to establish prima facie case); Yarbrough v. Tower
A dsnobile, Inc., 789 F.2d 508, 512 (7th G r.1986) (sane). The
fact that Portis' case-in-chief consists solely of her own
testi nony does not prevent her from establishing intentional
di scrim nation.

FNB further argues that Portis' testinony cannot
overcone the quantum of evidence provided by FNB because it
is "self-serving and specul ative testinony ... subject to
especially searching scrutiny.” Elliott, 714 F.2d at 564,
New Engl and Merchants Nat'|l Bank v. Rosenfield, 679 F.2d
467, 473 (5th Cir.1982) (rejecting "unsupported self-serving
testinony that flies in the teeth of uni npeachabl e
contradi ctory evidence and uni versal experience"), cert.
denied, 459 U. S. 1173, 103 S.C. 819, 74 L.Ed.2d 1017
(1983); Ralston Purina Co. v. Hobson, 554 F.2d 725, 728-29
(5th Gr.1977) (sanme). FNB's assessnent of the lawis
correct, but it errs inits application. 1In the Elliott
line of cases, the plaintiffs' testinony failed because it
al one stood agai nst uni npeached and uncontradi cted opposi ng
testinony. Portis, however, challenged the testinony of the
FNB wi t nesses. Because FNB has neither uncontradicted nor
uni npeached evidence, Elliott's bar does not apply.
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discrimnatory. W have stated:
Had [this enployer] treated [the enployee] in a color-blind
manner ... [she] may have been fired ... for unsatisfactory
wor k; on the other hand, she m ght have sufficiently inproved
her performance so as not to be one of the two "l owest ranked
enpl oyees, thereby avoiding termnation.... Thiscircuit wll
not sterilize a seem ngly objective decision to [discipline]
an enployee when earlier discrimnatory decisions have
infected it.
Vaughn v. Edel, 918 F. 2d 517, 522 (5th G r.1990). In Vaughn, the
enpl oyer, Texaco, did not give Vaughn, a black fermal e attorney,
accur at e enpl oynent eval uati ons and attendant counsel i ng because of
her race. Wen Texaco eventually nmade a reduction in workforce on
t he basi s of performance, Vaughn had one of the | owest ratings, and
Texaco di sm ssed her. On appeal, this court concluded that the
district court commtted clear error in focusing on the final act
of firing instead of the earlier discrimnatory actions |eading up
to that firing.
FNB clains that it denoted Portis for affirmatively
m sl eadi ng her superiors about the status of her files and for
failing to stay current on applicable governnent regulations. To
meet its burden, though, FNB nust show that it would have denoted
any loan officer who acted in a simlar manner, not just Portis,
whose poor performance allegedly resulted from discrimnatory
ani nus. Al though an enpl oyer may penali ze enpl oyee m sconduct, it
must apply the penalties equally. Levitt v. University of Texas at
El Paso, 847 F.2d 221, 227 n. 14 (5th Cr.), cert. denied, 488 U S.
984, 109 S. . 536, 102 L.Ed.2d 567 (1988); see also Kientzy v.
McDonnel | Douglas Corp., 990 F.2d 1051 (8th Cir.1993) (refusing to

all ow m sconduct to negate discrimnation where other enployees
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were not disciplined for the same m sconduct); Corley v. Jackson
Police Dep't, 639 F.2d 1296, 1299 (5th Gr. Unit A 1981)
("[P]laintiffs' discharges are unlawful despite their w ongdoing,
if it is shown that, for inpermssible reasons, they were singled
out for discrimnatory treatnent—either for discharge from anong
others equally guilty, or for investigation from anong others
equal |y suspected."). Portis accordingly argues that, even if
FNB' s characterization of her performance is true, FNB had excused
simlar acts and onmissions by other, nmale bank officers.' FNB
di sputes this response, but a jury coul d reasonably concl ude on the
record that FNB m ght not have disciplined any enpl oyee who acted
as Portis did, if the jury chose to believe Portis' version rather
than FNB's. Again, this becones an issue of credibility, and
consequently falls squarely within the province of the jury. See
Boei ng Co. v. Shipnman, 411 F.2d 365, 375 (5th G r.1969) (en banc)
("[1]t is the function of the jury ... to weigh conflicting
evidence and inferences, and determne the credibility of
W tnesses.") W therefore hold that Portis has adduced sufficient
evidence of intentional discrimnation to require presentation to
a jury, and that the district court erred in granting FNB's notion

for judgnent as a matter of |aw. 2

Yportis' testinmony and her cross-exani nation of FNB
W t nesses suggested that, although Jerry Dul aney, another bank
officer, failed to conply with IRS regul ati ons and nade fal se
reports to cover up his failure, FNB did not discipline Dul aney.
FNB' s evidence on this issue indicated no false reports and no
need for disciplinary action.

2Qur holding that Portis has sufficiently established a
case of intentional discrimnation to withstand a judgnent as a
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C
On appeal, Portis also argues that even if she | oses on her

denotion claim she has adduced sufficient evidence to prove a

claim of a "hostile work environnent," as defined by Harris v.
Forklift Systens, Inc., --- US ----, 114 S.C. 367, 126 L.Ed.2d
295 (1993).

"A discrimnatorily abusive work environment, even one that
does not seriously affect enpl oyees' psychol ogi cal wel | -bei ng,

can and often wll detract from enpl oyees' job performance,
di scourage enpl oyees fromrenmai ning on the job, or keep them
from advancing in their careers. Mor eover, even w thout

regard to these tangible effects, the very fact that the
di scrimnatory conduct was sO severe or pervasive that it
created a work environnent abusive to enpl oyees because of
their race, gender, religion, or national origin offends Title
VII's broad rule of workplace equality."”
--- UuS at ---- - ----, 114 S .C. at 370-71. See also Meritor
Savi ngs Bank v. Vinson, 477 U.S. 57, 66, 106 S.C. 2399, 2405, 91
L. Ed.2d 49 (1986) (concluding that "a plaintiff nay establish a
violation of Title VII by proving that discrimnation based on sex
has created a hostile or abusive work environnent"); Car non v.
Lubri zol Corp., 17 F.3d 791, 794 (5th G r.1994) (discussing Harris

st andard) .

matter of |aw should not be interpreted as an indication of the
strength of either party's case. Also, because this case has not
yet been submitted to a jury, we do not conment on how the
district court should apply Price Waterhouse v. Hopkins, 490 U. S.
228, 241, 242, 109 S.&t. 1775, 1785, 1786, 104 L.Ed.2d 268 (1989)
(holding (1) that, if both gender and |legitimte grounds

i nfl uence an enpl oyer's decision, that decision is "because of"
gender; but (2) that the enployer will not be liable, if it can
prove that the decision would have been the sane absent the

i nperm ssible factor). And, because we reverse the judgnment of
the district court, we do not address FNB' s request for
sanctions, based on its allegation that Portis' appeal is
frivolous. See Fed.R App.P. 38.
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If Portis did not raise a hostile work environnent claimin
the district court, we do not review it on appeal. See Singleton
v. Wil ff, 428 U S. 106, 120, 96 S.Ct. 2868, 2877, 49 L.Ed.2d 826
(1976) ("It is the general rule ... that a federal appellate court
does not consider an issue not passed on below. "). A party has
presented an issue in the trial court if that party has raised it
in either the pleadings or the pretrial order, or if the parties
have tried the i ssue by consent. See Myrick v. Cty of Dallas, 810
F.2d 1382, 1386 (5th G r.1987) (holding a claimnot properly raised
if not in pleadings, pretrial order, or evidence presented); Laird
v. Shell Ol Co., 770 F.2d 508, 510-11 (5th G r.1985) (refusing to
consider an issue not raised in the pleadings, pretrial order, or
trial evidence). The raising party nust present the i ssue so that
it places the opposing party and the court on notice that a new
issue is being raised. See Sinon v. United States, 891 F.2d 1154,
1158 (5th G r.1990) (affirmng district court's finding that a
party had wai ved an i ssue because the record did not put opponent
or court on notice).

Portis did not raise a hostile work environnment claimin her
pl eadi ngs, *® nor does this issue clearly appear in the pretrial
order. See Valley Ranch Dev. Co. v. F.D.1.C, 960 F.2d 550, 554

(5th Cir.1992) (waiving clains omtted from pretrial order);

Bportis' conpl aint seeks damages for "sex discrimnation"
resulting from®"inferior working conditions,"” that is, "failure
to furnish Plaintiff with a secretary." The prayer asks for
"reinstatenent to her position as a loan officer” and "actual and
punitive damages."
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Fl annery v. Carroll, 676 F.2d 126, 129 (5th Cir.1982) (sane).* An
affirmative duty exists at the pretrial conference for each party
to allege clearly all factual and | egal bases upon which the party
Wi shes to litigate the case. See Hodges v. United States, 597 F. 2d
1014, 1017-18 (5th G r.1979) (refusing to find additional issue
rai sed because pretrial order unclear); 6A Wight, MIller & Kane,
Federal Practice and Procedure 8§ 1527. Further, the pretrial order
controls the course of thetrial. See Fed. R CGv.P. 16 ("This order
shall control the subsequent course of the action...."). I n
exam ning Portis' version of the facts and the i ssues in contest as
set out in the pretrial order, we cannot distinguish a "hostile
work environnment" issue from Portis' "unequal treatnent" issue.?®
Clains of a hostile work environnent also relate to the clains of
di sparate treatnent raised in Portis' pleadings. We cannot say

that the pretrial order put FNB on notice that Portis intended to

YA plaintiff need not use the magic words "hostile work
environnent" to raise this claim See Boutros v. Canton Regi onal
Transit Auth., 997 F.2d 198, 204 (6th Cr.1993) (finding claim
properly raised even though "hostile work environnent" words not
utilized).

The pretrial order lists Portis' denotion claim but it
does not list any hostile work environnent claim The rel evant

contested issues of fact include: Item9(f)—Was Plaintiff's
inability to properly function as a | oan officer caused by
di scrimnation against Plaintiff because of her sex?"; Item

9(g)—Was plaintiff's failure to report the degree to which she
was behind in her work the result of harassnent of her based upon
her sex?." The relevant contested issues of |aw include: |tem
10(d)—=I1f plaintiff was unable to properly performher duties as
a |loan officer because of harassnent of her based upon her sex,
have her rights as an enployee, under Title VII of the Cvil

Ri ghts Act of 1964 been vi ol at ed?”
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raise two alternatives theories of recovery.1®
Portis nonethel ess contends that the parties actually tried

the hostile work environnment claimby consent. Even if waived in
the pretrial order, parties may try a new issue by express or
inmplied consent. See Fed.R Civ.P. 15(b).' The record does not
support a finding of express consent by FNB. Moreover, trial by
i nplied consent turns on:

whet her the parties recognized that the unpleaded issue

entered the case at trial, whether the evidence that supports

t he unpl eaded i ssue was i ntroduced at trial w thout objection,

and whether a finding of trial by consent prejudiced the

opposing party's opportunity to respond.
United States v. Shanbaum 10 F.2d 305, 312-13 (5th Cr.1994); see
al so Haught v. Maceluch, 681 F.2d 291, 305-06 (5th G r.1982). As
a general rule, a party inpliedly consents by failing to object to
evi dence supporting issues that go beyond the pleadings. Haught,
681 F.2d at 305.

Nonet hel ess, unless we could reasonably expect FNB to have

recogni zed that the newissue was being rai sed, we cannot hol d t hat

®*Nor can we presune that FNB woul d have tried its case in
the same manner if Portis had raised the issue in the pretrial
order. See Flannery, 676 F.2d at 131 ("W sinply cannot know how
the trial would have proceeded.").

YRul e 15(b) provides in relevant part:

When issues not raised by the pleadings are tried by
express or inplied consent of the parties, they shal
be treated in all respects as if they had been raised
inthe pleadings.... [F]ailure so to anmend [the

pl eadi ngs] does not affect the result of the trial of
t hese issues.

Fed.R Cv.P. 15(b); see also Flannery, 676 F.2d at 131
(stating purpose of Rule 15(b) is to base the outcone on the
trial and not the pleadings).
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FNB consented to trial of a hostile work environnent claim See
Moody v. FMC Corp., 995 F.2d 63 (5th Cr.1993) (refusing to find
i npli ed consent where evi dence presented was not recogni zabl e as an
i ndependent issue); see also Domar Ccean Transp. Ltd. .
| ndependent Ref. Co., 783 F.2d 1185, 1188 (5th Cr.1986) (sane);
Jimenez v. Tuna Vessel Granada, 652 F.2d 415, 421 (5th Cr. Unit A
1981) (sane). Recognition of whether an unpleaded issue has
entered the case at trial "depends on whether the evidence
supporting the issue is also relevant to another issue in the
case." Shanbaum 10 F. 3d at 313. If the evidence overlaps inthis

fashion, it does not equate to inplied consent "absent a clear
indication that the party who introduced the evidence was
attenpting to raise a new issue.' " Haught, 681 F.2d at 305
(quoting International Harvester Credit Corp. v. East Coast Truck,
547 F.2d 888, 890 (5th Gir.1977)).

Evi dence of a hostile work environnment clai mmy include "the
frequency of the discrimnatory conduct; its severity; whether it
is physically threatening or humliating, or a nere offensive
utterance; and whether it unreasonably interferes with an
enpl oyee' s work performance." Harris, --- U S at ----, 114 S. C
at 371. Portis did introduce evidence supporting these factors. 18
She introduced each of these itens, however, as part of her proof

of her disparate treatnent claim that 1is, to prove the

di scrimnatory nature of her denotion. Mreover, FNB directed al

8portis testified that Collunms belittled her performance
and person, that he criticized her so nuch that she could not
sl eep, "nervous ate," and cried frequently.
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evi dence presented in response toward rebutting Portis' assertions
of discrimnatory intent and causation. Consequently, we cannot
say that FNB had any reason to believe that Portis was injecting a
hostile work environnent claiminto the case.!® Consequently, FNB
di d not consent to trial of a hostile work environnent claimin the
trial court. Because Portis did not raise her hostile work
environnent claimin either her pleadings or the pretrial order,
and the parties did not try the issue by consent, we hold that
Portis did not properly present a claimof hostile work environnment
in the court below  Accordingly, we do not address whether the
district court properly granted judgnent as a matter of | aw agai nst
Portis on this claim?°
1]

For the foregoi ng reasons, we REVERSE t he grant of judgnent as

a matter of law and REMAND to the district court for further

proceedi ngs consistent with this opinion.

19See Mbody, 995 F.2d at 66 (finding no consent where
evi dence on new i ssue was relevant to defenses already raised in
the pleadings); Domar, 783 F.2d at 1188 (holding that inplied
consent was properly found only when party shoul d reasonably have
believed that a new i ssue had been presented); Jinenez, 652 F.2d
at 421 (stating that evidence relevant to issues already raised
did not give fair notice of a newclaim. Consequently, FNB's
failure to object to any material being outside the scope of the
pl eadi ngs does not inply consent.

20\ do not comment on whether the district court on renand
should allow Portis to raise a hostile work environnent claim
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