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Fifth Grcuit.
No. 93-7646.
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Appeal from the United States District Court for the Southern
District of M ssissippi.

Bef ore GARWOOD, JOLLY and BARKSDALE, Circuit Judges.

GARWOOD, Circuit Judge:

Petitioner-appellant dendle Ray Sones (Sones) appeals the
district court's denial of his section 2254 petition for a wit of
habeas corpus. W affirm

Facts and Proceedi ngs Bel ow

Fol | ow ng a March 1980 bench trial in M ssissippi state court,
Sones was convicted of burglary and, pursuant to the state's
habi tual offender statute, sentenced to |life in prison wthout
parole.! M ss.Code Ann. § 99-19-83 (1994). At sentencing, the
state called B.C. Ruth (Ruth), a former records custodian for the
M ssi ssippi Departnent of Corrections, to prove up the prior
convictions that were alleged in the indictnent as the predicate

for Sones's sentence as a habitual offender. See id. (requiring at

lHad Sones not been found to be a habitual offender under
section 99-19-83, his nmaxi rum sentence woul d have been seven
years. M ss.Code Ann. 8§ 97-17-33 (burglary of a building other
than a dwelling); see also id. § 99-19-81.
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| east two prior felony convictions "where any one (1) of such
fel oni es shall have been a crinme of violence" and where both of the
convictions resulted in separate prison terns of one year or nore
in any state or federal penal institution). Ruth, who was records
custodian at the tinme of Sones's prior convictions, identified
Sones's original prison file and identified himas the person who
had served the ternms reflected in the file. Ruth al so
authenticated original commtnent papers issued by the circuit
clerks of the counties where Sones had been sentenced. These
papers reflected that Sones had been convicted of three felonies
and had actually served sentences based on these convictions.?
Sones objected to the introduction of this evidence, arguing that
to prove that he was a habitual offender the State needed to
produce the actual judgnents of conviction instead of nerely the
conm t nent papers. Sones also argued at sentencing that the
habi t ual of fender statute was unconstitutional
Sones appeal ed his conviction and sentence to the M ssissipp

Suprene Court, Pace v. State, 407 So.2d 530 (M ss.1981),

contending, inter alia, that the State had not adequately proved

2The conmm tment papers reflect the following. On January 4,
1960, Sones was sentenced by the Harrison County G rcuit Court to
two years in prison for grand larceny and five years for arned
robbery, both sentences to run concurrently. At sentencing in
the present case, the state nmaintained that it considered these
two convictions to be one for purposes of section 99-19-83.

Sones was incarcerated on January 19, 1960, and di scharged al npbst
four years |ater, on Decenber 14, 1963. On February 15, 1973,
Sones was sentenced by the Lee County G rcuit Court to three
years in prison for possession of a controlled substance. He was
incarcerated on this charge from February 15, 1973, until July
25, 1974. These docunents further indicate that Sones pl eaded
guilty to all three offenses.



his prior convictions because Ruth was not the records custodi an at
the tinmne he testified and because the actual judgnents of
convi ctions had not been produced. 1d. at 533-34. The M ssi ssi pp
Suprene Court rejected these argunents, concluding that Ruth was
qualified to testify and, further, that the commtnent papers,
al though not the best evidence, were adequate proof of Sones's
prior convictions. 1d. at 534-35. Sones al so argued on his direct
appeal that the state habitual offender statute, both facially and
as applied, violates the Constitution, specifically the protections
agai nst ex post facto | aws, double jeopardy, and cruel and unusual
puni shnment. 1d. at 535. Sones argued in particular, apparently
wth regard to his claimof cruel and unusual punishnment, that his
prior convictions were too renote in tinme to be relevant to the
determ nati on whet her he should be treated as a habitual offender.
The M ssissippi Suprenme Court rejected all these argunents and
affirmed the conviction and sentence.® |d. On January 6, 1982,
the court denied Sones's petition for rehearing.
On June 5, 1989, nore than seven years after his unsuccessfu

di rect appeal, Sones noved the M ssissippi Suprene Court for |eave

to pursue post-conviction relief in the trial court,* Mss. Code

3The Court also rejected Sones's contention that the trial
court erred in not acquitting himon the basis of entrapnent.

“Motions for post-conviction relief are, as arule, filed in
the county circuit court where the prisoner was tried. M ss. Code
Ann. 8§ 99-39-7. However, because Sones had directly appeal ed his
conviction to the M ssissippi Suprene Court and because his
conviction had been affirned there, he first had to nove that
court for leave to file for post-conviction relief in the trial
court. Id. 8 99-39-27. For this reason, the M ssissippi Suprene
Court passed first, and conclusively, on Sones's application for
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Ann. 8 99-39-1 et seq., claimng that his life sentence should be
set aside for violating the Ex Post Facto and Cruel and Unusua
Puni shment O auses of the Federal Constitution; he also reasserted
that the proof of his prior convictions was i nadequate to support
the trial court's finding that he was a habitual offender. On July
26, 1989, the M ssissippi Suprene Court denied Sones's notion,
concluding that his clains were tine barred under the applicable
three-year statute of limtations on clains for post-conviction
relief. See id. 8 99-39-5(2). The court, accordingly, did not
reach the nerits of his clains.

On May 31, 1991, Sones filed the instant habeas petition, his
first in federal court. In the district court, Sones raised the
followng six clains: (1) that his sentence as a habi tual offender
constituted cruel and unusual punishnent; (2) that the habitua
of fender statute is itself unconstitutional; (3) that there was
insufficient evidence to establish whether he was a habitual
of fender; (4) that the indictnent was fatally defective; (5) that
his arrest was the result of entrapnent; and (6) that his trial
counsel was constitutionally ineffective for failing to object to
the allegedly defective indictment. On May 3, 1993, the district
court entered a nenorandum opinion concluding that all Sones's
claims were tinme barred and, in the alternative, neritless and
ordering that the petition be dismssed with prejudice. The
district court thereafter granted Sones's notion for an extension

of tinme to file "objections" to the nenorandum opinion

post -conviction relief.



Thereafter, Sones, on June 1, 1993, filed his "Plaintiff's
(bj ections To The Judge's Menorandum Qpi nion," in which he raised
a new basis for his Sixth Anmendnent claim that his trial counsel
was ineffective for failing to investigate and challenge the
validity of his prior conviction for arnmed robbery, his only prior
crime of violence. The district court in a Septenber 7, 1993,
menor andum opinion overruled these objections, rejecting the
addi tional Sixth Amendnent cl ai mbecause Sones did not "specify how
the prior convictions were invalid." On the sane date, the
district court entered judgnment di sm ssing the case with prejudice.
This Court granted Sones a certificate of probable cause and
appoi nted appel |l ate counsel for him
Di scussi on

W nmust first decide which of Sones's clains are properly
before us. Federal courts will generally not consider clains in a
section 2254 habeas petition that have not been first presented to
the state courts. 28 U . S.C. § 2254(b). In other words, the
petitioner nust exhaust all avail able state renedi es before he may
obtai n federal habeas relief. Rodriguez v. McKaskle, 724 F.2d 463,
466 (5th Cir.), cert. denied, 469 U S. 1039, 105 S. C. 520, 83
L. Ed. 2d 408 (1984); see also Sterling v. Scott, 57 F.3d 451, 454
(5th Cr.1995). "To have exhausted his state renedies, a habeas
petitioner nust have fairly presented the substance of his clains
to the state courts.” Vela v. Estelle, 708 F.2d 954, 958 (5th
Cir.1983) (citations omtted), cert. denied, 2164 U S 1053, 104
S.C. 736, 79 L.Ed.2d 195 (1984). "Normal |y, the exhaustion



requirenent is not satisfied if a petitioner presents new | egal
theories or entirely new factual clains in his petition to the
federal court." ld. (footnote omtted). This exhaustion rule
requi res the dism ssal of any habeas petition that contains clains
not yet raised in avail able state court proceedings, even if such
clains are m xed with exhausted ones. Rose v. Lundy, 455 U. S. 509,
513-519, 102 S. . 1198, 1201-03, 71 L.Ed.2d 379 (1982);
Rodri guez, 724 F.2d at 464.
In his federal habeas petition, Sones essentially raised al

t hose i ssues deci ded by the M ssissippi Suprenme Court in his direct
appeal, but added for the first tine in any court the claimthat
his trial counsel was constitutionally ineffective.® In his notion
for post-conviction relief in state court, noreover, Sones did not
raise any clains that had not already been disposed of on direct
appeal , although he did not raise every issue submtted on direct
appeal or in the instant federal petition. So long as the clains
have been presented to the state suprene court, however, it is not

necessary for the prisoner to ask the state for collateral relief

°Bel ow and on appeal, before the appoi nt nent of counsel,
Sones al so argued for the first tinme that the indictnent was
defective because it did not contain a signed affidavit by the
grand jury foreman, as required by state law. See M ss. Code Ann.
8§ 99-7-9. The record flatly contradicts this allegation; the
i ndi ctment does contain just such an affidavit. \Watever its
procedural status, this claimis thus frivolous, and consequently
So too is Sones's claimthat counsel was ineffective for not
objecting to this allegedly defective indictnent. Counsel cannot
be deficient for failing to press a frivolous point. Koch v.
Puckett, 907 F.2d 524, 527 (5th Cr.1990). W consider the only
colorable constitutional claimraised by Sones for the first tine
in federal court to be that his trial counsel was
constitutionally ineffective for not challenging the validity of
his prior conviction.



on the same issues.® Brown v. Allen, 344 U'S. 443, 448 n. 3, 73
S.C. 397, 403 n. 3, 97 L.Ed. 469 (1953). Section 2254 does not
require "repetitious applications to state courts."” | d. The
exhaustion of state renedi es can be acconplished either directly or
collaterally. Myers v. Collins, 919 F.2d 1074, 1076-77 (5th
Cir.1990); see also 17A Charles A Wight, Arthur R Mller &
Edward H. Cooper, Federal Practice and Procedure 8§ 4264 ("[I]t is
settled that 8§ 2254 is satisfied if the federal issue has once been
properly presented to the highest court of the state.").
Consequently, we hold that Sones has adequat el y exhausted avail abl e
state renedies for those clains presented to the M ssissippi

Suprene Court. Although these clains are thus properly before us,
we agree, essentially for the reasons stated by the M ssissipp

Suprene Court and by the district court below, that these clains
must fail on the nerits. In particular, we agree wth the
M ssi ssippi  Suprene Court that the proof of Sones's prior
convictions was adequate to support the finding that he is a

habi tual offender.” See also King v. State, 527 So.2d 641, 646

W note that, under M ssissippi statutory |law, any notion
for post-conviction relief does not affect "any renedy i ncident
tothe ... direct review of the conviction or sentence."

M ss. Code Ann. 8§ 99-39-5(3).

‘W& note that Sones's Ei ghth Amendment cruel and unusual
puni shnment cl ai mhas evolved since his direct appeal. At tria
and on direct appeal, Sones did not base this claimon a theory
of gross disproportionality between his crine and sentence, the
way in which he has framed this argunent in his state and federa
petitions for collateral relief. This claimwas found to be tine
barred in state court. Here on appeal, Sones has not attenpted
to explain why he should be excused from any procedural default
on this claim as he has with regard to his Sixth Arendnent
claim



(M ss. 1988).

For the first time, Sones argues in the instant federal
proceeding, in his objections to the district judge's May 3, 1993,
menor andum opi ni on directing that the habeas petition be di sm ssed,
that trial counsel was ineffective for not challenging the validity
of his prior convictions; specifically, he contends that his trial
counsel shoul d have objected to the use of his 1960 conviction for
arnmed robbery because, allegedly, he was wi t hout counsel during the
prelimnary hearing and sentencing phase for that particular
conviction. See Gardner v. Florida, 430 U S. 349, 358, 97 S. C.
1197, 1205, 51 L.Ed.2d 393 (1977) ("[S]entencing is a critica
stage of the crimnal proceeding at which [a defendant] is entitled
to the effective assistance of counsel."). Because further review
in state court is time barred under M ss. Code Ann. 8§ 99-39-5(2),
the state's three-year statute of limtations on post-conviction
relief, see Teague v. Lane, 489 U S. 288, 298, 109 S. C. 1060
1068, 103 L.Ed.2d 334 (1989), there are no longer any state
remedi es avail able for Sones to exhaust. Consequent |y, because

state court collateral relief was no | onger available at the tine

In any event, even assuming that this particular claim
was considered and rejected on direct appeal and is thus now
properly before us, we believe it fails on the nerits for
the reasons stated by this Court in McGuder v. Puckett, 954
F.2d 313, 316-17 (5th Gr.1992) (holding that a life
sentence w thout parole under section 99-19-83 is not
grossly disproportionate to the offense of auto burglary,
when, as here, the prior convictions involved arned
robbery), cert. denied, --- US ----, 113 S . C. 146, 121
L. Ed. 2d 98 (1992). See also Terrebonne v. Butler, 848 F.2d
500 (5th G r.1988) (en banc), cert. denied, 489 U S. 1020,
109 S.Ct. 1140, 103 L.Ed.2d 201 (1989).
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Sones filed the instant petition in federal court, he has
technically exhausted all available state renedies regarding this
i neffective assi stance of counsel claim Engle v. |Isaac, 456 U S.
107, 125 n. 28, 102 S. C. 1558, 1570-71 n. 28, 71 L.Ed.2d 783
(1982).

When, however, state renedi es are rendered unavail abl e by the
petitioner's own procedural default, federal courts are barred from
reviewi ng those clains. As the Suprene Court stated in Col eman v.
Thonpson, 501 U. S. 722, 111 S.C. 2546, 115 L.Ed.2d 640 (1991),

"[1]f the petitioner failed to exhaust state renedi es and t he

court to which petitioner would be required to present his

clains in order to neet the exhaustion requirenent would now

find the clains procedurally barred, ... [then] there is a

procedural default for purposes of federal habeas...." 1d. at

735 n. 1, 111 S.Ct. at 2557 n. 1.8
There is no question that Sones is now unable to pursue his Sixth

Anmendnent claimin state court.® Sones concedes that this claim

woul d have been tinme barred had it been included in his prior state

8For a general justification of this rule, see Larry W
Yackl e, Postconviction Renedies § 70 (1981). See al so Col enan,
501 U. S at 732, 111 S.Ct. at 2555 ("In the absence of the
i ndependent and adequate state ground doctrine in federal habeas,
state petitioners would be able to avoid the exhaustion
requi renent by defaulting their federal clains in state court.").

\\¢ recogni ze that a habeas petitioner typically is not
required to present a claimof ineffective assistance of counsel
on direct appeal in Mssissippi, at |east when the sane counsel
represented himboth at trial and on appeal. WIley v. State, 517
So.2d 1373, 1378 (M ss.1987), cert. denied, 486 U S. 1036, 108
S.Ct. 2024, 100 L.Ed.2d 610 (1988). Nevertheless, the petitioner
must still pursue state collateral relief before he can bring
this claimin his federal habeas petition, because M ssissippi's
Post - Convi ction Relief Act makes collateral renedi es avail able
for clains of ineffective assistance. M ss.Code Ann. § 99-39-5;
Wley, 517 So.2d at 1378; see also Smth v. State, 434 So.2d
212, 219 (M ss.1983).



petition and that, consequently, arefiling in state court woul d be
futile. Sones has thus defaulted this claim See Steele v. Young,
11 F.3d 1518, 1524 (10th G r.1993) (holding that when "it is
obvi ous that the unexhausted clai mwould be procedurally barred in
state court, we wll forego the needless "judicial ping-pong" and
hold the claimprocedurally barred from habeas review').

Sones contends first that his claimshould not be considered
defaul ted because Mssissippi's statute of limtations is not an
i ndependent and adequate procedural rule.?1 The doctrine of
procedural default presupposes that a state court's reliance on a
procedural bar functions as an independent and adequate ground in
support of the judgnent. Colenman, 501 U S at 731, 111 S.C. at
2554; Smth v. Black, 970 F.2d 1383, 1386 (5th G r.1992). e
presunme the adequacy and independence of a state procedural rule
when the state court expressly relies on it in deciding not to
review a claimfor collateral relief, as the M ssissippi Suprene
Court did here. Harris v. Reed, 489 U S. 255, 262, 109 S. C. 1038,
1043, 103 L.Ed.2d 308 (1989). The presunption of adequacy can be
rebutted in certain circunstances, however, if the state's
procedural rule is not "strictly or regularly followed." Johnson
v. Mssissippi, 486 U S. 578, 587, 108 S.C. 1981, 1987, 100
L.Ed.2d 575 (1988) (citations and internal quotation marks
omtted); see Hathorn v. Lovorn, 457 U S. 255, 263, 102 S. C
2421, 2426, 72 L.Ed.2d 824 (1982) ("State courts may not avoid

9Thi s sane contention was rai sed but not ruled on in our
recent decision in Qover v. Hargett, 56 F.3d 682 (5th Cr.1995).
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deci ding federal issues by invoking procedural rules that they do
not apply evenhandedly to all simlar clains.").

Section 99-39-5(2), the state procedural bar in question,
provi des as foll ows:

"A notion for relief under this chapter shall be nmade within

three (3) years after the tine in which the prisoner's direct

appeal is ruled upon by the suprene court of M ssissippi or,
in case no appeal is taken, within three (3) years after the
time for taking an appeal fromthe judgnent of conviction or
sentence has expired...."
In Odom v. State, 483 So.2d 343 (M ss.1986), the M ssissipp
Suprene Court determ ned that this section applied prospectively to
convi ctions occurring before April 17, 1984, the date of enact nent
of the Post-Conviction Coll ateral Relief Act, M ss. Code Ann. 88 99-
39-1 et seq. 1d. at 344. Sones, whose conviction was affirnmed in
1982, thus had until April 17, 1987, to bring an action in state
court for collateral relief fromthe judgnent of conviction. As he
failed to do so, the M ssissippi Suprene Court held his petition
time barred.

Sones has failed to denonstrate that M ssissippi's three-year
limtations rule is not regularly followed. In Luckett v. State,
582 So0.2d 428 (M ss.1991), the only decision he cites that even
i nvol ves section 99-39-5(2), the M ssissippi Suprene Court held
that it may consider "[e]rrors affecting fundanental constitutional
rights" despite the strict terns of the procedural bar. ld. at

430. In so holding, the court indicated, as it has in other

contexts, that the limtations rule would not prohibit the court

1There are exceptions to this rule, but Sones has not
argued that they are applicable here.

11



fromnoticing plain errors. See Gubb v. State, 584 So.2d 786, 789
(Mss.1991); Smth v. State, 477 So.2d 191, 195 (M ss.1985). W
have hel d, however, that noticing plain error does not "detract[ ]
from the consistency of ... the [procedural] rule." Smth v.
Black, 970 F.2d 1383, 1387 (5th Cr.1992) (quoting Wley v.
Puckett, 969 F.2d 86 (5th Cr.1992)). I nstead, the issue is
whet her M ssi ssi ppi has been consistent in its application of the
[imtations rule to "classes of clainms" such as Sones's. 1d. CQur
i ndependent review of all the published state decisions citing
section 99-39-5(2) indicates that the M ssissippi Suprene Court has
consistently applied the tine bar to clains of ineffective
assi stance of counsel at trial. See, e.g., Canpbell v. State, 611
So. 2d 209, 210 (M ss.1992); Harveston v. State, 597 So.2d 641, 642
(M ss.1992) . 1

The only cases Sones cites, besides Luckett, are G ubb and
Smth v. State, and they do not advance his argunent. Neither case
involved any limtations rule, nmuch | ess the one at issue here, nor
did they involve Sixth Anmendnent clains. Although the petition in
Smth v. State was filed four years after the petitioner's
conviction, that fact had nothing to do wth the court's

di sposition. Indeed, Smth's clains were not tine barred; he had

2Mbreover, we note that in Cole v. State, 608 So.2d 1313
(M ss. 1992), cert. denied, --- US ----, 113 S .. 2936, 124
L. Ed. 2d 685 (1993), the M ssissippi Suprene Court relied on
section 99-39-5(2) to bar review of a petition for
post-conviction relief in which a death-row i nnate cl ai ned t hat
he had not been represented by counsel on a prior conviction that
had been used as an aggravating circunstance in the sentencing
phase of his capital trial. 1d. at 1321.
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until April 17, 1987, to raise them Odom 483 So.2d at 344, and
Smth v. State was decided in 1985. Li kewi se, in Gubb, the
petition for post-conviction relief was not untinely; it was
successi ve. 584 So.2d at 788. In short, none of the cases on
whi ch Sones relies rebut the presunption of adequacy raised by the
state court's express reliance on the three-year limtations rule
to bar collateral review.® W thus hold that section 99-39-5(2)
functions as an i ndependent and adequate procedural bar to review
of Sones's ineffective assistance of counsel claim in federal

court.

BBShortly before oral argunent in this case, the M ssissipp
Suprene Court issued its opinion in Strickland v. Howell, 654
So.2d 1387 (M ss.1995). There, the court decided not to apply
the state's three-year statute of Iimtations on post-conviction
relief to a petition for a wit of habeas corpus. Strickland is
clearly distinguishable. A wit of habeas corpus in M ssissipp
is not equivalent to a petition for post-conviction relief. See
M ss. Code Ann. 8§ 99-39-3 (abolishing post-conviction habeas);
see generally, Walker v. State, 555 So.2d 738 (M ss. 1990).

Rat her, a M ssissippi application for a wit of habeas corpus is
habeas corpus in the nore classical sense and is generally
brought by a prisoner claimng to be held w thout ever having
been convicted. The petitioner in Strickland clainmed not only
that he did "not commt the crinme, [but also that] he was never
indicted, tried, convicted or sentenced." Strickland, 654 So.2d
at 1388. Because Strickland was thus not seeking post-conviction
relief, section 99-39-5(2) was sinply inapplicable. 1d. at 1389.

W enphasi ze that Sones has never directly chall enged the
validity of his prior arnmed robbery conviction (except for his
guilty plea argunent raised for the first tine on this appeal;
see infra note 18). As discussed below, the M ssissippi Suprene
Court has consistently held that an attack on a facially valid
prior conviction, used either as an aggravating circunstance in
capital sentencing or as a basis for a sentence as a habitual
of fender, nust be brought after sentencing in a petition for
post-conviction relief fromthat prior judgnent of conviction.
Phillips v. State, 421 So.2d 476, 481 (M ss.1982); see also
Johnson, 486 U.S. at 587-588, 108 S.Ct. at 1987-88; Cul berson v.
State, 612 So.2d 342, 343-47 (M ss. 1992).
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Because section 99-39-5(2) operates as an independent and

adequat e state ground, the procedural default doctrine applies, and

federal review of his Sixth Arendnent claimis barred unl ess Sones

"can denonstrate cause for the default and actual prejudice as a

result of the alleged violation of federal |aw, or denonstrate that

failure to consider the claine will result in a fundanental

At oral argunent, counsel for the State inplied that
all attacks on prior convictions occurring before 1984 (the
year M ssissippi enacted its three-year limtations on
post-conviction relief) becane tinme barred in 1987. The
situation nmay arise, then, that a defendant sentenced today
as a habitual offender on the basis of convictions occurring
anytine before 1984 may have no opportunity in state court
to challenge those prior convictions, at least if they are
facially valid. The Seventh Circuit has held that a
defendant in such a situation nust be all owed sone
post - enhancenent review of his prior convictions, either in
state or federal court. Smth v. Farley, 25 F.3d 1363,
1369-70 (7th Gr.1994), cert. denied, --- US ----, 115
S.C. 908, 130 L.Ed.2d 791 (1995). In such a situation, it
is arguable that the state bar may not be considered an
i ndependent and adequate state ground to bar federal review,
at least with respect to prior convictions occurring in that
state, because it provides no opportunity at or after the
enhancenent proceeding for collateral relief fromthe new
use of prior convictions. Tredway v. Farley, 35 F.3d 288,

294 (7th Gr.1994), cert. denied, --- US ----, 115 S . C
941, 130 L.Ed.2d 885 (1995). See also Custis v. United
States, --- U S ----, 114 S .. 1732, 1739, 128 L.Ed.2d 517

(1994) (presum ng the opportunity for a defendant whose
sentence has been enhanced to bring chall enges not all owed
at sentencing in sone post-sentencing, collateral
proceedi ng) .

As nentioned above, however, Sones has clainmed only
that his counsel was ineffective for not challenging, or
investigating, the validity of his prior conviction for
arnmed robbery; he has not directly chall enged the use of
this prior conviction for sentencing enhancenent. |n any
event, Sones, unlike the petitioner in Tredway, did have a
post - enhancenent opportunity to challenge the use of his
prior convictions at sentencing; he had approximately five
years to do so but, because of delay, forfeited this
opportunity. See Smth v. Farley, 25 F.3d at 1363 n. 8.
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m scarriage of justice." Coleman, 501 U S. at 750, 111 S. Ct. at
2565. See also Engle, 456 U. S. at 128-131, 102 S.C. at 1572-73;
Wai nwri ght v. Sykes, 433 U. S. 72, 85-93, 97 S. Ct. 2497, 2506-09, 53
L. Ed. 2d 594 (1977). Sones has never alleged cause or prejudice,?
but i nstead contends that denying federal reviewof his claimw |
result in a fundanental m scarriage of justice. Mre particularly,
Sones argues that he should be excused from having to denonstrate
cause and prejudice for his procedural default because he is
"actual ly innocent" of the sentence i nposed. Sawyer v. Witley, --
- uUuSsS ----, ---- - ----, 112 S Q. 2514, 2519-20, 120 L.Ed.2d 269
(1992). In order to be actually innocent of a non-capital
sentence, the petitioner nust showthat "but for the constitutional
error he would not have been legally eligible for the sentence he
received." Smth v. Collins, 977 F.2d 951, 959 (5th G r.1992),
cert. denied, --- US ----, 114 S .Ct. 97, 126 L.Ed.2d 64 (1993).1

%I'n the instant proceedi ngs, Sones stated (in his June 1
1993, "objections") that he inforned trial counsel of the facts
indicating the invalidity of the prior convictions, but that
counsel failed to investigate them Because Sones thus "knew or
shoul d have known, as early as the date of affirmance of his
conviction, of the circunstances that he now describes as
i nconpet ence of counsel, he cannot establish "cause' ... for
failure to raise that clainf in a prior, tinely petition in state
court. Wuods v. Witley, 933 F.2d 321, 324 (5th Cr.1991).

W& note that this Circuit has never explicitly held that
the actual innocence standard can extend to non-capital
sentenci ng procedures, an issue the Suprene Court has not yet
addressed. Qur decision in Smth v. Collins, cited above,
assuned wi thout deciding that the standard would so extend and,
on that assunption, announced the test we use here today. 977
F.2d at 959. W again decline to resolve this issue and nerely
assune, arguendo, the applicability of the actual innocence
standard to non-capital sentencing. The other circuits appear to
be split on this issue. Conpare United States v. Richards, 5
F.3d 1369, 1371 (10th G r.1993) with Jones v. Arkansas, 929 F.2d
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Sones must therefore establish that, but for his counsel's
deficiency, he would not have been found to be a habitual offender
and thus woul d not have received a sentence of life inprisonnent.

Sones has failed to denonstrate actual innocence. The error
he all eges i s, essentially, that trial counsel shoul d have attacked
the validity of his prior convictions at sentencing. Sones has
all eged, both belatedly below and on this appeal, that he was
W t hout counsel at the sentencing and prelimnary hearing phases of
his 1960 conviction for arned robbery.” Consequently, he argues,
trial counsel was ineffective for not challenging his sentence as

a habitual offender on that basis.!® The M ssissippi Suprene Court

375, 381 & n. 16 (8th G r.1991).

"W are baffled by Sones's counsel's assertion at oral
argunent before us that Sones has never alleged that he was not
represented by counsel during proceedings in his arnmed robbery
conviction. In his June 1, 1993, "objections” filed bel ow, Sones
states, "Petitioner was in fact w thout counsel at sentencing"
and "[T]he fact [is] that petitioner was not represented by
counsel during guilty plea proceedi ngs of arned robbery used to
enhance habitual sentence of |life wthout possibility of parole.™
In his pro se brief on this appeal, Sones states that he was not
appoi nted counsel until after the prelimnary hearing in his
arnmed robbery conviction and, further, that the "court appointed
counsel was not present at [his] sentencing ... in prior arned
robbery conviction."” Sones's counsel in this appeal also
suggested that Sones has never alleged any nore than a general
constitutional challenge and thus has never asserted a specific
Sixth Anmendnent claim This too is contradicted by the record;
Sones asserted a Sixth Amendnent counsel claim both in his
original federal petition (ineffectiveness of counsel for failure
to challenge indictnent) and in his June 1, 1993, objections to
the district court's original opinion.

8For the first time on this appeal, Sones's counsel argues
that his prior convictions are void on their face for failing to
i ndi cate whether the guilty pleas on which they were based were
know ng and voluntary. W consider this novel argunent
forfeited. Linceumv. Collins, 958 F.2d 1271, 1280-81 (5th
Cr.), cert. denied, --- US ----, 113 SSC. 417, 121 L.Ed.2d
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has made it clear, however, that attacks on prior convictions that
are not facially invalid nust be made collaterally, in a notion for
relief from the prior judgnment of conviction, not at trial or
sent enci ng:

"I'n fulfilling its mssion to determ ne whether a prior
conviction is constitutionally valid for the purpose of
enhanci ng a defendant's sentence, the trial court nust not be
pl aced in position of "retrying' the prior case. Certainly
any such frontal assault upon the constitutionality of a prior
conviction should be conducted in the form of an entirely
separate procedure solely concerned with attacking that
conviction. This roleis neither the function nor the duty of
the trial judge in a hearing to determ ne habitual offender
status."” Phillips, 421 So.2d at 481-82.

See also Cul berson, 612 So.2d at 344 ("[A]n assault upon the
constitutionality of a prior <conviction used for sentence
enhancenent should be conducted in a proceeding in the court in

whi ch such convi ction occurred and shoul d be solely concerned with

340 (1992). Although we may consider a forfeited claimif it
presents a purely legal question and if failure to consider it
Wll result in manifest injustice, Self v. Blackburn, 751 F.2d
789, 793 (5th G r.1985), the issue whether Sones's prior

convi ctions were based on voluntary and know ng pleas is not
purely a question of law. Al though a court generally may not
presune voluntariness froma silent record, Boykin v. Al abama,
395 U. S. 238, 242, 89 S.C. 1709, 1712, 23 L.Ed.2d 274 (1969),
"[1]t is permssible ... for a habeas court to determ ne whether
the plea was voluntary and intelligent fromthe facts adduced at
an evidentiary hearing before it or before a state court in
col l ateral proceedings.” Hall v. Maggio, 697 F.2d 641, 643 (5th
Cir.1983); see also Fisher v. Wainwight, 584 F.2d 691, 693 (5th
Cir.1978) ("Evidence obtained at a post-conviction proceedi ng may
serve to supplenent the trial transcript and may be used in
determ ning whether the plea was voluntarily nmade."). Sones has
never alleged that he unknowi ngly or involuntarily entered the
guilty pleas on which his predicate convictions were based. |If
he had done so below, or in atinely state court proceeding, the
court could have engaged in fact-finding. Because this issue

t hus involves factual as well as |legal questions, we will not
consider it for the first tinme on appeal. See also infra note
19.
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attacking that conviction"). See supra note 14.

On the face of the comm tnent papers there is no affirmative
indication that Sones was not represented by counsel. Cting
Burgett v. Texas, 389 U S 109, 113-116, 88 S. (. 258, 261-62, 19
L. Ed. 2d 319 (1967), counsel for Sones insisted at oral argunent
that we nust presune the invalidity of any prior conviction when
the evidence supporting it is silent on the issue of
representation. W rejected this exact position in Mattheson v.
Maggi o, 714 F.2d 362, 365 (5th Cir.1983) (holding that Burgett
neither creates a "general presunption of invalidity" nor |ightens
the petitioner's "burden of proving that the convictions used by
the State to enhance his sentence were uncounsel ed"); see al so
United States v. Barlow, 17 F.3d 85, 89 (5th Cr.), cert. denied,
--- US ----, 115 S . C. 148, 130 L.Ed.2d 88 (1994). As we
explained in Mattheson, any presunption of invalidity raised in
Burgett was based on evidence of the prior conviction that, onits
face, affirmatively reflected that the conviction was in fact

uncounsel ed. *® 1d. Here, there is no such affirnative indication

The M ssi ssippi Suprene Court has been reluctant to
presune the facial invalidity of prior convictions used for
sentenci ng enhancenent. In Estelle v. State, 558 So.2d 843, 848
(M ss. 1990), for instance, the court held that evidence of a
prior, guilty-plea conviction that does not indicate whether the
pl ea was knowi ng and voluntary is not enough, alone, to establish
the conviction's invalidity for purposes of sentence enhancenent
under section 99-19-83. Id. at 848. "[T]he burden is on the
appellant to introduce evidence to nake a prinma facie case
showi ng that his guilty plea was constitutionally invalid." Id.
The Suprenme Court has held that prior convictions used for
sent enci ng enhancenent enjoy a "presunption of regularity," even
if ontheir face they do not affirmatively indicate conpliance
wth Boykin. Parke v. Raley, --- US ----, ----, 113 S.C. 517
524, 121 L.Ed.2d 391 (1992). This presunption "nmakes it
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in the record, and so the evidence in the March 1980 convicti on and
sentenci ng does not reveal a facially invalid prior conviction.?°
Counsel therefore could not have successfully challenged the
constitutionality of the prior convictions inthe sentencing phase;
as nenti oned above, in M ssissippi constitutional challenges to the
validity of prior convictions that are not facially invalid nmust be

made collaterally, see Phillips, 421 So.2d at 481, 2! and Sones has

appropriate to assign a proof burden to the defendant.” 1d. It
is thus constitutional for a state court, at least initially, to
presunme the validity of prior convictions used for sentence
enhancenent. |d.; see Barlow, 17 F.3d at 89 (holding that the
def endant bears the burden of proving the invalidity of a prior
conviction that is allegedly defective under Boykin ).

20The record positively indicates that Ms. Care Seku
Hor nsby was appoi nted Sones's counsel "in the trial of" the 1960
arnmed robbery conviction. There is no affirmative indication,
one way or the other, that Ms. Hornsby was not present at either
Sones's prelimnary hearing or at sentencing for the arned
robbery. Sones contends that the absence of any nention of
counsel in the record of his arned robbery sentencing, as
conpared with its presence in other cases, raises the inference
that counsel was not present then. WMattheson, however,
interpreted Burgett to require that the absence of counsel be
affirmatively indicated by the record, not inferentially. 714
F.2d at 365. |In Burgett, one version of the prior conviction
specifically stated that the defendant had appeared "in proper
person without Counsel,"” 389 U S at 111, 88 S.C. at 260, and it
is this version, we held in Mattheson, that raised the
presunption of invalidity. 714 F.2d at 365.

2'Since Custis v. United States, --- US ----, 114 S . C
1732, 128 L.Ed.2d 517 (1994), it is an open question whet her
M ssissippi's Phillips rule (that a defendant nust bring

constitutional attacks on not facially invalid prior convictions
collaterally, not at sentencing) can constitutionally be applied
to clains at sentencing that the prior convictions were
uncounseled. In Custis, the Suprene Court held that a defendant
in a federal sentencing proceeding has no right to collaterally
attack the validity of prior convictions used for sentencing
enhancenent unless the challenge is that the prior convictions
were obtained in violation of the right to counsel. 1d., ---
UusS at ----, 114 S.Ct. at 1736-37. This decision was not,
however, decided until sone twelve years after the sentencing in
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never sought collateral relief from the prior convictions that
qualify him as a habitual offender. See supra note 14. W
perceive no attorney constitutional ineffectiveness, nor any but
for which Sones would not have received a life sentence.
Accordingly, we reject Sones's contention that denying federal

review of his Sixth Anendnent claimwould result in a fundamenta

this case. Before Custis, the issue received little attention
until the md 1990s, when it suddenly surfaced and divided the
Courts of Appeals, see generally United States v. Mtchell, 18
F.3d 1355, 1358 & n. 3 (7th Gr.) (collecting cases), cert.
denied, --- U S ----, 115 S .. 640, 130 L.Ed.2d 546 (1994),
many of which (the First, Fourth, Sixth, Seventh, Eighth, and

El eventh Circuits) held that, at federal sentencing, a defendant
could only attack facially (or presunptively) void prior
convictions; the other Crcuits to consider the question held
that the defendant's chall enge was at the discretion of the
district court. See id. Only the Ninth Crcuit has held that a
sentencing court is required by the Constitution to inquire into
the validity of any prior convictions used for sentencing
enhancenment. United States v. Vea-Gonzal es, 986 F.2d 321, 327
(9th Gr.), anended, 999 F.2d 1326 (9th Cir.1993); but see
Cuppett v. Duckworth, 8 F.3d 1132, 1148 (7th G r. 1993)
(Easterbrook, J., concurring) (deriding the position of the Ninth

Circuit: "The idea that the Constitution requires a sentencing
judge to reexam ne other courts' judgnents is preposterous."),
cert. denied, --- US ----, 114 S.Ct. 1226, 127 L.Ed.2d 571
(1994).

It is thus pure specul ation, undercut by M ssissippi's
subsequent and conti nui ng adherence to its rule, that
counsel woul d have better served Sones by not follow ng the
Phillips rule at sentencing and by instead |aunching a
novel , and prophetic, Custis -style challenge against it.
See Bradford v. Witley, 953 F.2d 1008, 1011-12 (5th Cr.),

cert. denied, --- US ----, 113 S.C. 91, 121 L.Ed.2d 53
(1992); see also Cuppett, 8 F.3d at 1143 (Easterbrook, J.,
concurring). Moreover, even though Phillips was not deci ded

until after sentencing in this case, its holding represents
the first and definitive statenment on the procedures to be
enpl oyed in Mssissippi in challenging the constitutional
validity of prior convictions at the sentencing of a

habi tual offender; this holding thus greatly undercuts, if
not conpletely negates, any potential allegation that, had
counsel objected at sentencing, he ultimately woul d not have
been considered eligible for sentenci ng enhancenent.
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m scarriage of justice.
Concl usi on

For the foregoi ng reasons, the judgnent of the district court

AFFI RVED.
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