UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7592

STA- HOVE HOVE HEALTH AGENCY, | NC.,
Pl ai ntiff-Appellant,
vVer sus

DONNA E. SHALALA, Secretary of U. S
Departnent of Health and Human Servi ces,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp

(Sept enber 26, 1994)
Bef ore POLI TZ, Chief Judge, and DUHE and BARKSDALE, CGircuit Judges.
RHESA HAVKI NS BARKSDALE, ClI RCUI T JUDGE:

This appeal, arising out of the denial of Mdicare program
rei moursenent to Sta-Honme Hone Health Agency, Inc., for that
portion of salaries deducted fromthe pay checks of its enpl oyees
and retained by it, concerns whether the Secretary of the
Departnent of Health and Human Services reasonably interpreted
applicabl e statutes and regul ati ons to concl ude that an enpl oyee's
gross salary is not a reinbursable "reasonable cost" to the extent
that a portion of the salary is never paid to the enployee. The

district court upheld the Secretary, and we AFFI RM



| .

Sta-Honme is a provider of nedical services in the Mdicare
program pursuant to Title XVIII of the Social Security Act, 42
US C 88 1395 et seq., which provides health insurance for the
aged and di sabled. The Medi care programrei nburses participating
hospi tal s and ot her nedi cal providers for the "reasonabl e cost" of
medi cal services provided to eligible beneficiaries. 42 U S.C 8§
1395f(b)(1).! Anong other things, for a cost to be reasonable, it
nust be "actually incurred". 42 U S.C. 8§ 1395x(Vv)(1)(A).?2

Because Sta-Hone is a non-profit corporation, its only revenue
cones from Medi care or other insurance reinbursenents, and private
donations.® In 1985, in order to generate funds to cover non-
rei moursed costs, Sta-Hone initiated a program whereby its

enpl oyees were provided with fornms to indicate their willingness to

. A "honme health agency" provides skilled nursing services and
ot her therapeutic services at the patient's residence under
supervision by the patient's physician. 42 U S. C. 88 1395x(nm) &

(o).

2 Providers receive Periodic InterimPaynents each nonth, and
t hese paynents shoul d approxi nate the rei nbursable costs. The
final decision on reinbursenent is based on a detail ed cost
review prepared by the provider at the end of each year. A
provider's fiscal internmediary nmakes the initial decision whether
a particular cost may be rei nbursed under the applicable
regulations. 42 U.S.C. 8§ 1395h. |If the provider is dissatisfied
wth the internmediary's decision, it can obtain a hearing before
the Provi der Rei nmbursenent Review Board (PRRB). 42 U S.C 8§
139500. Wthin 60 days after the PRRB renders its decision, the
Adm ni strator of the Health Care Financing Adm nistration may, on
its owmn notion, reverse, affirmor nodify the PRRB decision. 42
U S C 8 139500(f)(1); 42 CF.R § 405.1875.

3 According to the testinony at the PRRB hearing, Sta-Hone's
Medi care utilization is approxi mtely 94%
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donate a portion of their salaries to Sta-Hone.* According to Sta-
Honme, these contributions were necessary to cover Medicare and
Medi caid losses in indigent care -- incurred costs that were not
covered by Medicare regul ations for reinbursenent.?®

The programwas first presented to the enpl oyees at a neeting
by Vic Caracci, then CEO of Sta-Hone, who discussed the poor
financial condition of the conpany and suggested t hat each enpl oyee
contribute one hour of their salary every two weeks. St a- Hone
managenent personnel were stationed outside the neeting with the
appropriate forns to be conpleted by wlling enployees.
Approxi mately 55% of the enpl oyees chose to contribute, and their
paychecks were reduced accordingly. Therefore, the contri buted
anount never left Sta-Honme's account; in other words, it was never

paid to the enpl oyee.

4 According to Sta-Honme, the donation programwas pronpted by
an enpl oyee's suggestion; before its institution, enployees had
engaged in various fund raising activities, such as bake sal es,
to generate additional funds for Sta-Honme. Vic Caracci, forner
Sta-Hone CEQ, testified that, after the suggestion was nade, he
contacted the chief auditor of the internediary and was told that
the contribution program would be acceptable. Caracci was al so
given a copy of a March 8, 1978, letter fromthe predecessor to
HHS, which st ated:

In any case where a provider agrees to conpensate
an enpl oyee and i ncludes such anount in all owable
costs but the enpl oyee through agreenent or
arrangenent with the provider receives and retains
| ess than the full conpensation with the effect
that the provider purposely inflates its costs,
then appropriate reduction nust be nade to the
provider's recorded costs to reflect actual costs
i ncurred.

5 St a- Honme had received contributions from"key" enployees in
1982, and those contributions were disall owed.
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At the end of the 1985 fiscal vyear, Sta-Hone sought
rei mbursenment for the gross amount of all enployees' salaries,
i ncluding the portion never paid the enployees. The internediary
offset the anount clained for salaries by the anount of the
contribution, so that Sta-Hone was reinbursed only the anount
actually paid its enpl oyees.®

St a- Hone sought review of the internediary's decision by the
Provi der Reinbursenment Review Board (PRRB).’ Foll ow ng an
evidentiary hearing, the PRRB held in favor of Sta-Hone.

The Adm nistrator of the Health Care Financi ng Adm ni stration
(HCFA), however, reversed the PRRB deci sion. The Adm nistrator
stated that the evidence established that the enpl oyee
contributions were used by Sta-Hone to pay for costs not covered
for Medicare, with the result that, by providing rei nbursenent for

the full amount of salary, Medicare would be "paying for those

6 Sta-Hone's cost report for that year reflected that its
revenues exceeded expenses by $42,377. According to an anonynous
| etter dated Decenber 26, 1984, to the M ssissippi Health Care
Comm ssion, a "concerned enpl oyee" clained that Sta-Honme had
purchased "13 new cars and a new van [and taken] trips ... to
North Carolina, San Francisco, and Dallas to workshops."

! Before review by the PRRB, the parties apparently agreed,
and then disagreed, to submt the matter to the Blue Cross

Associ ation (BCA) for resolution. BCA issued an opinion in favor
of Sta-Hone, but that opinion was seem ngly based on the

i ncorrect assunption that the internediary had withdrawn its
objections to the contributions. The BCA opinion is not before
us for review, and neither party has asserted that it is in any
way binding on themor this court. Sta-Hone apparently

enphasi zes this incident to suggest that the Secretary or the
internmedi ary engaged in sonme kind of inpropriety with regard to
the preparation or disclosure of that opinion, and we reject that
suggesti on.



nonal | owabl e costs, in violation of the regulations".® Along that
line, the Admnistrator found that, "[i]n substance", the
contributions were "reductions or refunds of salary expense" under
42 C.F.R 8 413.98(c), and should properly reduce the expenses for
the period in which they are received. He noted that "contribution

schenes such as this are not a generally accepted practice in the

region", and that "Medicare has previously noted that such
practices ... have the effect of inflating the provider's costs and
are not acceptable”. Finally, the Adm nistrator stated that he

agree[d] wth the PRRB that the practice of
accepting enployee donations through payroll
deductions, as in this case, creates a perception

of inpropriety. That the anmount clained as
salaries fall[s] wthin the guidelines for
"reasonable salaries,"” is irrelevant. To the

extent they were "contributed" to the Provider, and
not paid, they do not represent a "cost incurred."”

Accordingly, the Admnistrator allowed the reinbursenent
sought for salaries to be offset by the anpunt of contributions.
The district court upheld that decision.

.

The Suprenme Court recently re-stated the principles guiding

our review of the Secretary's deci sion:

The [Adm nistrative Procedures Act], which is
i ncorporated by the Social Security Act, comrands

8 St a- Home mi sconstrues the Adm nistrator's decision, reading

it to hold that the total salary expense was di sal | owed because
expenses were not properly docunented. Enployees contributed to
Sta-Hone to conpensate for costs that were incurred but not

rei mbursed by Medicare for various reasons, including failure to
docunent properly. In issue is the contribution schene, not why
underlying costs were held not covered by Medicare. It was
because of those non-covered costs that the schene was

i npl enent ed.



reviewing courts to "hold unlawful and set aside"
agency action that is "arbitrary, capricious, an
abuse of discretion, or otherw se not in accordance
with law" 5 U S.C 8§ 706(2)(A). W nust give
substanti al deference to an agency's interpretation
of its own regulations. Qur task is not to decide
whi ch anong several conpeting interpretations best

serves the regulatory purpose. Rat her, the
agency's interpretation nust be given " controlling
wei ght unless it is plainly erroneous or
i nconsistent with the regulation.'"” In other
wor ds, we  nust def er to the Secretary's

interpretation unless an "alternative reading is
conpelled by the regulation's plain | anguage or by
other indications of the Secretary's intent at the
time of the regulation's promulgation.”™ This broad
deference is all the nore warranted when, as here,
the regulation concerns "a conplex and highly
t echni cal regulatory program"™ in which the
identification and classification of relevant
“criteria necessarily require significant expertise
and entail the exercise of judgnent grounded in
policy concerns.”

Thomas Jefferson University v. Shalala, 114 S. C. 2381, 2386-87

(1994) (citations omtted).

In review ng an agency's construction of a statute which it
adm ni sters, we nust first determ ne "whet her Congress has directly
spoken to the precise question at issue." Chevron U S A .
Nat ural Resources Defense Council, 467 U.S. 837, 842 (1984). "If
a court, enploying traditional tools of statutory construction
ascertains that Congress had an intention on the precise question
at issue, that intention is the law and nust be given effect”
however, "if the statute is silent or anbi guous with respect to the
specific issue," the court asks whether the agency's answer is
based on a "perm ssible construction", or "reasonabl e
interpretation”, of the statute. 467 U S. at 843-44 & n.9. Sta-

Honme bears the "difficult burden"” of proving that the Secretary's



interpretation of the applicable statutes conflicts wth the
statutory schene. Sun Towers, Inc. v. Heckler, 725 F.2d 315, 325
(5th Gr. 1984).

A

Pursuant to the Social Security Act, Sta-Hone is to be
rei moursed only for "reasonable costs", 42 U S. C. 813950, a term
defined, in part, as "the cost actually incurred". 42 U S C 8§
1395x(v) (1) (A). The Secretary maintains that the portions of
salaries contributed (returned) to Sta-Honme by payroll deduction
were not "actually incurred”. As stated, if the Secretary's
interpretation of the statute is reasonable, we defer to it.
Chevron, 467 U. S. at 843-44.

It is undisputed that the portion of sone enpl oyees' sal aries
desi gnated as a donation to Sta-Hone never |left its account and was
never paid to those enpl oyees. Because Sta-Honme was never required
to pay this portion of the salaries, it was nost reasonable for the
Secretary to conclude that that cost was not "actually incurred".?®

Moreover, contrary to Sta-Hone's contention, this statutory
interpretationis not inconsistent wwth the applicabl e regul ati ons.
The refunds of expenses regul ati on referenced by the Adm ni strator,

42 C.F.R 8 413.98(c), provides that

o Because we conclude that the total anmount of the salaries
was not actually incurred, we need not consider whether they were
reasonable in amount. W note, however, that the 1978 letter,
see supra n. 4, does not require the Secretary to prove that the
provider inflated salaries, but rather states that an agreenent
or arrangenent between the provider and the enployee to return a
portion of salary has the effect of inflating salaries.

-7 -



refunds of expenses are reductions in the cost of
goods or services purchased ... |If they are
received in the sane accounting period in which the
purchases were nmade or expenses were incurred, they

wll reduce the purchases or expenses of that
period....
I f the contributed portion of the salary is a "refund", it is clear

that it was properly offset under 8§ 413.98(c).

"Refunds" are defined by 42 C.F.R 8413.98(b)(3) as "anounts
paid back or a credit allowed on account of an overcollection".
St a- Hone asserts, based on an artful grammati cal anal ysis, that the
contributions were not refunds because they were not paid back "on
account of an overcollection". Under this scenario, however, any
anopunt that is paid out by Sta-Honme as a rei nbursabl e expense and
then is returned by the payee for any reason ot her than "on account
of an overcollection", is not subject to offset. (For exanple, if
a thernonet er manufacturer sold Sta-Honme a thernoneter for $100 and
then, pursuant to a separate agreenent, voluntarily gave Sta-Honme
$75 of that noney back, Sta-Hone would be able to be reinbursed
$100 by the Medicare program w thout any offset, because the $75
was not paid "on account of an overcollection".)

In any event, as noted earlier, the Adm nistrator held that
"[1]n substance, the enployee contributions ... were nerely
reductions or refunds of salary expense." (Enphasis added.) The
cited regulation was just one of several bases relied on by the
Adm nistrator for his ruling. The guiding principle is found in
the Act; reinbursenent is allowed only for "cost[s] actually

incurred". The Secretary's interpretationis in keeping wth this



statutory directive; that is, refunds are any anounts paid back. °
Therefore, the decision is not arbitrary, capricious, an abuse of
di scretion, or otherw se not in accordance with |law, we are not
aut horized to set it aside.
B
St a- Hone rai ses additional points attacking supporting bases
| ooked to by the HCFA for his decision. Because we uphold that
deci sion on the ground that the excess (refunded) sal ary costs were
not "actually incurred", we need not address these issues.! See
Thomas Jefferson University v. Shalala, 114 S. C. 2381 (1994).
L1l
Accordi ngly, the judgnent is
AFFI RVED.

10 Anot her factor supporting this interpretation is that the
Secretary has consistently applied this interpretation. At the
hearing, there was evidence of two other instances in which

enpl oyee contributi ons had been nmade; and in both, the Secretary
of fset the gross salaries by the anount of contributions.
Interestingly, one of the instances involved Sta-Hone. There was
no proof that the Secretary had ever interpreted the statute or
regul ation in an inconsistent nanner.

1 W note, however, that Sta-Hone's reliance on § 604 of the
Provi der Rei nbursenent Manual ("PRM'), which provides that
"[ulnrestricted contributions are not deducted fromcosts in
conputing all owabl e costs", is m splaced, inasnuch as the PRM
does not carry the force and effect of |aw, Mther Frances
Hospital v. Shalala, 15 F.3d 423 (5th Cr. 1994), petition for
cert. filed, 62 U S.L.W 3827 (U S. My 31, 1994) (No. 93-1907),
and certainly does not displace a reasonable statutory
interpretation. Further, we reject Sta-Hone's contention that it
was denied a "just" adm nistrative process. This contention,

whi ch was properly construed by the district court as one of
estoppel, is not cognizable in a claimfor public funds, Ofice
of Personnel Managenent v. Richnond, 496 U S. 414 (1990); and,
furthernore, the claimof any inproper schene to m slead Sta-Honme
as to the allocability of certain costs is without support in the
record.




