United States Court of Appeals,
Fifth Grcuit.
No. 93-7309.
Maureen HI LTGEN, Individually and as Parent and Natural Guardi an
of Nicole Hltgen and Molly Hiltgen, m nor children and as Personal
Representative of Peter J. Hiltgen, Deceased, Plaintiff-Appellee-
Cr oss- Appel | ant ,
V.

Dougl as Leon SUVMRALL, et al., Defendants-Appellants-Cross-
Appel | ees.

Cct. 27, 1994.

Appeals from the United States District Court for the Southern
District of M ssissippi.

Bef ore REYNALDO G. GARZA, DeMOSS and PARKER:, Circuit Judges.

ROBERT M PARKER, Circuit Judge:

Maureen Hiltgen filed this diversity wongful death action
agai nst Dougl as Leon Sunrall ("Sunrall"), The Mason & Di xon Lines
("Mason"), and D. Larry Abston ("Abston"), asserting negligence and
vicarious liability for an autonobile accident that caused the
deat h of her husband, Peter J. Hiltgen, on March 6, 1989. After a
trial by jury, the district judge entered judgnent on the verdict
against all of the defendants, jointly and severally, in favor of
the plaintiff on March 5, 1992.

The def endants' post-trial notions were ultimately deni ed, and
this appeal followed. The plaintiff filed a cross-appeal as well,

which was contingent only. Since we find no nerit in the

Judge Parker participated by designation in the oral
argunent of this case as a United States District Judge for the
Eastern District of Texas. Since that tinme he has been appointed
as a Fifth Grcuit Judge.



def endants' appeals, we do not address the points of error raised
by the plaintiff.
FACTS

The accident fromwhich this case arose occurred on March 6,
1989 at approximately 10:00 p.m on Interstate 20 near Leeds,
Al abama. Peter Hiltgen was killed instantly when his van sl amred
into the rear of a tractor-trailer rig driven by Sunrall. Sunral
is a Mssissippi resident who was enpl oyed by Abston. Abston, al so
a M ssissippi resident, owned the tractor-trailer, which had been
| eased to Mason for the purpose of carrying a | oad of plastic pipe
from Quitman, M ssissippi to Wodstock, Georgia. Mason is a
Del aware Corporation with its principal place of business in
Tennessee, and an agent in Meridian, M ssissippi.

Prior to 10:00 p.m on March 6, 1989, Sunrall pulled the
tractor-trailer into the energency lane or shoulder on the
ri ght-hand side of I-20 East, just outside Leeds, Al abama, near the
144 mle marker. Sunrall testified |ater that the purpose of this
stop was to check his load and urinate. The evidence shows that
when Sunrall was prepared to continue his haul to Wodstock,
Ceorgia, he started to accelerate in the energency | ane and slowy
brought the tractor-trailer back into the right-hand |ane of
traffic. The evidence also shows that the tractor-trailer was
travel ling approximately 25-30 mles per hour at the tinme of the
col l'i sion.

Approxi mately seven mles west of the collision, Franklin

Howard and Gordon Sinpson, travelling in the sane vehicle, had



entered traffic on 1-20 right behind the van driven by Peter
H ltgen. They testified that the van was not being driven in a
reckl ess manner when they were in a position to observe it prior to
the accident. Fifteen to twenty seconds before the collision, the
Hiltgen van conpleted a safe pass of a vehicle driven by Britt
Smth., M. Smth testified that the van was operating with only
one headlight, but that it was being operated in a safe manner in
all other respects. The evidence indicates that the Hiltgen van
was travel ling approxi mately 65-68 m | es per hour i nmedi ately prior
to the collision.

Shortly after the van passed M. Smth's vehicle, Smth,
Howard, and Franklin saw the rear of the van suddenly junp in the
air, and then saw the van veer off into the nedian. Al three
W tnesses testified that at the tine of the collision they could
not tell what the van had run into. In addition, all three
testified that they did not see the tractor-trailer rig or its
lights prior to the accident even though, in their opinion, they
were in a position to have seen the tractor-trailer if it had had
its lights on.

Prior to trial, the district court ruled that Al abama |aw
woul d be applied to the negligence cl ai magai nst Def endant Sunrall.
Thus, the defendants asserted the affirmative defense of
contributory negligence, which, if proven, provides a conplete bar

tothe plaintiff's recovery under Al abama |l aw.? The district court

2See, e.g., Alabama Power Co. v. Scholz, 283 Ala. 232, 215
So. 2d 447, 452 (1968).



also ruled that Mssissippi law would apply to the vicarious
liability claim agai nst Defendant Abston because the enpl oynent
relationship between Sunrall and Abston was entered into in the
State of M ssi ssippi.

Also prior to trial, Defendant Abston noved for sunmary
j udgnent, arguing that he could not be held vicariously liable for
Sunrall's actions because the trip-1ease and Federal Mtor Carrier
Safety Regulation 49 C F.R 8§ 1057.12 provided that during the term
of the |ease, Mson was deened to have exclusive possession,
control, and use of the equipnent, and in addition that there was
no evi dence that Abston retained sufficient control over Sunrall to
render Abston liable under the doctrine of respondeat superior
The district court denied Abston's notion, holding that a genui ne
i ssue of material fact existed with regard to Abston's control over
Sunral | .

The parties presented physical evidence, |lay testinony, and
expert testinony. At the close of all the evidence, the defendants
moved for judgnent as a matter of |aw under Rule 50(a) of the
Federal Rules of Cvil Procedure. The district judge denied this
motion and submtted the matter to the jury by use of a specia
verdict form The jury found that Sunrall had been negligent and
that his negligence was a proxi mate cause of the collision. The
jury also found that Peter Hiltgen had been negligent, but found
that Hltgen's negligence was not a proximte cause of the

collision. In addition, the jury found that Abston was |iable for



Sunrall's negligence.® Having found agai nst all of the defendants,
the jury then awarded the plaintiff $1,500,000.00.4 The district
court entered judgnent on the jury verdict.

Fol | ow ng judgnent, the defendants renewed their notions for
judgnent as a mtter of law under Rule 50(b), and noved
alternatively for a newtrial under Rule 59 of the Federal Rul es of
Cvil Procedure. Initially, the district court decided to grant
the defendants' notion for a new trial on the grounds that the
verdict was based in part on the inconpetent testinony of
plaintiff's expert W t ness. However , upon notion for
reconsideration by the plaintiff, the court held that any error in
admtting the testinony of the plaintiff's expert w tness had been
waived by the defendant's when they failed to raise a
cont enpor aneous obj ection. Therefore, the court withdrewits order
granting the defendants' notion for new trial. |In addition, the
district court was very clear that the defendants' renewed notions
for judgnent as a matter of |aw were deni ed.

After the court withdrewits order granting a newtrial on the
bases of erroneously admtted evidence, the court considered the

def endants' nmotion for newtrial based on the excessiveness of the

3Def endant Mason conceded prior to trial that it was
responsi bl e, by operation of the trip | ease and federal
regul ations, for Sunrall's actions. Therefore, there was no
separate instruction or finding of the jury regarding Mason's
liability.

“Under Al abama law, the plaintiff in a wongful death action
may only recover punitive damages. See, e.g., Tatumyv. Schering
Corp., 523 So.2d 1042, 1052-57 (Al a.1988). Having ruled that
Al abama | aw applied, the district court appropriately instructed
the jury on punitive danages.



jury's punitive damages award and request for remttitur. The
court held a hearing to review the propriety of the award, as
required by Al abama | aw,® and held that the anount awarded by the
jury was not excessive.

On appeal, the defendants nmake the follow ng argunents: 1)
that the evidence is not legally sufficient to support the jury
verdi ct and thus they are entitled to judgnent as a matter of |aw,
2) that the jury's verdict is contrary to the great weight of the
evidence and thus they are entitled to a new trial; 3) that
i nproper jury instructions and reading of certain stipulations
msled the jury and thus they are entitled to a newtrial; and 4)
that the jury's punitive damages award i s excessive and thus they
are entitled to a newtrial on the danages issue or a remttitur of
the jury's verdict. |In addition, Defendant Abston argues that as
a matter of lawhe is not vicariously liable for Sunrall's actions.

SUFFI Cl ENCY OF THE EVI DENCE

A nmotion for judgnent as a matter of |aw (previously, notion
for directed verdict or J.LNOV.) in an action tried by jury is a
chall enge to the |l egal sufficiency of the evidence supporting the
jury's verdict. On review of the district court's denial of such
a notion, the appellate court uses the sane standard to reviewthe
verdict that the district court used in first passing on the
not i on. Bridges v. G oendyke Transp., Inc., 553 F.2d 877 (5th

Cr.1977). A jury verdict nust be upheld unless "there is no

I ndustrial Chem & Fiberglass Corp. v. Chandler, 547 So.2d
812, 839 (Ala.l1988).



legal ly sufficient evidentiary basis for a reasonable jury to find"

as the jury did. Fed.RCGv.P. 50(a)(1).
This court has consistently applied this standard to show

appropriate deference for the jury's determ nation.
A jury may draw reasonabl e inferences fromthe evidence, and
those i nferences may constitute sufficient proof to support a
verdict. On appeal we are bound to view the evidence and al
reasonable inferences in the light nost favorable to the
jury's determ nation. Even though we m ght have reached a
different conclusion if we had been the trier of fact, we are
not free to reweigh the evidence or tore-evaluate credibility
of w tnesses. W nust not substitute for the jury's
reasonabl e factual inferences other inferences that we nay
regard as nore reasonabl e.

Ri deau v. Parkem Indus. Services, Inc., 917 F.2d 892, 897 (5th

Cir.1990) (citations omtted).

The def endants address two di stinct points, arguing that the
evidence is insufficient to support the jury verdict. First, they
contend that the evidence does not support the jury's concl usion
that Sunrall was negligent. The district court specifically
rejected this contention.® W agree with the district court's
determ nation

Specifically, the defendants argue that there was no evi dence
that the tractor-trailer's lights were off at the tinme of the
col l'i sion. However, in our opinion, the testinony of Franklin
Howar d, Gordon Sinpson, and Britt Smth provi ded anpl e evidence to
support a finding that the tractor-trailer's lights were off, and

thus that Sunrall was negligent in his operation of the rig.” The

SFederal District Court Record at Vol. 12, p. 1531 n. 3.

‘Because we hold that the testinony of plaintiff's |ay
W t nesses provides sufficient evidence to support the jury's
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defendants rely on Sunrall's testinony that he never turned the
lights off. However, the jury was free to consider Sunrall's
interest in the outcone of the litigation and his credibility
generally, and we wll not replace the jury's evaluation of the
weight or credibility of witness testinony with our own.?

Second, the defendants argue that the evidence does not
support the jury's conclusion that Peter Hi ltgen's negligence was
not a proxi mate cause of the collision. This issue was rai sed by
the defendants’ assertion of the defense of contributory
negl i gence. Contributory negligence, under Alabama law, is a
defense that is a conplete bar to the plaintiff's recovery if
proven. It is an affirmative defense on which the defendant bears
the burden of proof. Robertson v. Travelers Inn, 613 So.2d 376
379 (Al a.1993). In addition to the burden of showi ng that the
plaintiff failed to use due care for his own safety, the defendants
bore the burden of proving that such failure was a proxi mate cause
of the injury. Anmerican Furniture Galleries, Inc. v. MWne, Inc.,
477 So.2d 369, 372 (Al a.1985).

The evidence shows that Hiltgen was operating his van wth

finding on this point, we find it unnecessary to address the
basis of the testinony provided by plaintiff's expert w tness.
We note that the defendants do not argue on appeal that the
testinony of plaintiff's expert was inproperly admtted.

8The defendants al so contend that the "negative" testinony
of the plaintiff's witnesses should not be allowed to outweigh
Sunrall's "positive" testinony to the contrary. Although the
def endants have nade a valiant effort to phrase this argunent in
the | anguage of legal technicality, in essence it is no nore than
a request that we take the questions of weight and credibility
away fromthe jury. W nust deny this request for the reasons
gi ven above.



only one functional headlight. The evidence also allowed a finding
that Hiltgen was driving too fast under the circunstances and that
he was inattentive to the road in front of himat the tine of the
col l'i sion. Thus, the jury's conclusion that Peter H ltgen was
acting negligently at the tinme of the collision is supported by the
evidence; but, as just explained, this finding establishes only
one part of the affirmative defense of contributory negligence.

The defendants argue that the testinony of the plaintiff's
expert regarding the effectiveness of the reflectors used on the
rear of the tractor-trailer and the average tine necessary for
human reaction necessitates a finding that Peter Hltgen's
negligent inattentiveness was a proxi mate cause of the accident.
Def ense counsel have even provided wus wth mthenmatica
cal cul ati ons show ng that the deceased had anple tine to react and
avoid, or at least mtigate, the fatal accident. However, even if
we accept the accuracy of their calculations, it does not require
t he concl usi on def endants propose.

The el enment of causation may be broken down into two parts:
factual or "but-for" causation and |egal or proxinmate causation.
Hilliard v. Gty of Huntsville Elec. Uil. Bd., 599 So.2d 1108,
1111 (Ala.1992). Factual causation, or "but for" causation, asks
whet her the conpl ained of injury or damage woul d have occurred but
for the act or omssion of the party in question. Proxi mate or
| egal causation asks whether the act or om ssion of that party is
of such a nature that a court of laww Il recognize it as the | egal

cause of the injury. "In Al abama, the i ssue of proxi mate causation



hi nges on foreseeability.” 1d. at 1111-12 (quoting Springer V.
Jefferson County, 595 So.2d 1381 (Al a.1992)). At nost, defendants
calculations could be said to establish factual or "but-for"
causation, i.e. that the collision would not have occurred but for
Hiltgen's inattentiveness. Proximte or |egal causation is not as
easily denonstrated with scientific certainty and is nost often a
question for the jury.

We nmust be especially careful when reviewing a denial of a
nmotion for judgnent as a matter of |aw where the noving party has
t he burden of proof on the issue in question.® W cannot say that
t he defendants presented such proof that a reasonable jury could
only reach the conclusion that Peter H ltgen's negligence was a
proxi mat e cause of the accident. Therefore, we nust hold that the
jury's determ nations regardi ng negligence and proxi mate causati on
are supported by legally sufficient evidence.

MOTI ON FOR NEW TRI AL

Qur reviewof the district court's denial of a notion for new
trial is nore deferential than our review of a denial of a notion
for a judgnent as a matter of |aw. "W will reverse the tria
court's denial of a notion for newtrial only when there is a cl ear
show ng of an abuse of discretion.”" Dawsey v. Ain Corp., 782 F. 2d
1254, 1261 (5th G r.1986).

1. WEI GHAT OF THE EVI DENCE

°See Allen v. Seacoast Products, Inc., 623 F.2d 355, 360 n.
9 (5th Cr.1980); Steven AL Childress & Martha S. Davis, Federal
Standards of Review 8§ 3.06, at 3-65 (2d ed. 1992); 9 Charles A
Wight & Arthur R MIler, Federal Practice and Procedure § 2535,
at 592-93 (1971).
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Defendants argue that they are entitled to a new trial
because the jury's verdict is contrary to the great weight of the
evidence. To show an abuse of discretion, the defendants woul d
have to be able to show "an absol ut e absence of evi dence to support
the jury's verdict." Dawsey, 782 F.2d at 1262 (quoting Bailey v.
Sout hern Pacific Transp. Co., 613 F.2d 1385, 1391 (5th Cr.) (per
curiam) (quoting Uti v. Transport Commercial Corp., 479 F.2d 766,
769 (5th Cr.1973)), cert. den., 449 U S 836, 101 S.Ct. 109, 66
L. Ed. 2d 42 (1980)). Since we have already held that the jury's
verdi ct was supported by the evidence, we do not find an abuse of
di scretion.

2. ERROR OF THE TRI AL COURT

Def endants al so argue that they are entitled to a new trial
because certain instructions givento the jury and stipul ated facts
read to the jury may have led the jury to believe that it could
find the Defendant Sunrall negligent on sonme unsupported genera
t heory of negligence. W have reviewed the district court's charge
to the jury and conclude that it accurately reflects applicable
I aw. In addition, we do not believe that the order of the
instructions created any risk of confusion. "Trial courts are
accorded great latitude in shaping instructions, and a verdict
based judgnent wil|l be reversed because of an erroneous i nstruction
only when the charge as a whole |leaves us wth substantial and
i ner adi cabl e doubt whether the jury has been properly guidedinits
del i berations." Mayo v. Borden, Inc., 784 F.2d 671, 672 (5th

Cir.1986) (citations omtted). W have no such doubt in this case.
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The defendants also cite the fact that the district court
read stipulated facts contained in the pre-trial order to the jury
at the beginning of the trial. To the extent that such stipul ated
facts were not relevant to the issues to be tried, their subm ssion
to the jury would seemto be contrary to Federal Rule of Evidence
402, which provides that "[e]vidence which is not relevant is not
adm ssi ble." However, we do not believe that any of the stipul ated
facts created a substantial risk of confusion or prejudice.
Therefore, we find that the district judge did not abuse his
di scretion in denying the defendants' notion for newtrial on this
basi s.

3. EXCESSI VE DAMAGES/ REM TTI TUR

The defendants al so contend that the jury's award of punitive
damages i s excessive and that they are entitled to a new trial on
damages or a remttitur of the jury verdict. The district court
properly instructed the jury on punitive damages, and the jury
awar ded the plaintiff $1,500,000.00. On defendants' notion for new
trial or remttitur, the district court held a hearing to review
the award for excessiveness and applied the factors provided by
Al abama substantive law. *® The district court fully considered the
prescribed factors and held that the award was not excessive under
Al abama | aw. The district court's decision in this regard is
accorded consi derabl e deference and should not be reversed absent
an abuse of discretion. Browning-Ferris Indus. of Vernont, Inc. v.

Kel co Disposal, Inc., 492 U S. 257, 279-80, 109 S.C. 2909, 2922,

1See Green O Co. v. Hornsby, 539 So.2d 218 (Al a. 1989).
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106 L. Ed. 2d 219 (1989). Applying this standard of review, we find
no error.
ABSTON S VI CARI QUS LI ABILITY
In addition to the argunents applicable to both defendants,
Def endant Abston contends that he cannot be held liable for
Def endant Sunrall's actions. This argunent requires us to review
both questions of |aw and findings of fact.

First, Abston argues that, as a matter of |aw, he cannot be
held liable for Sunrall's actions under the doctrine of respondeat
superior because federal regul ations required Defendant Mason, as
the | essee of the truck, to have "excl usive possession, control,
and use" of the tractor-trailer provided by Abston.!' |[|ndeed, the
| ease, and the controlling federal regulations, provide the basis
for Defendant Mason's liability in the present case. In Sinmmons v.
King, this court recogni zed that the | essee's liability under such

a | ease'? is not governed by the conmon | aw doctrine of respondeat

1The Federal Modtor Carrier Leasing Regul ati ons governed the
| ease entered into by Abston and Mason. Section 1057.12 of those
regul ations states, in relevant part:

(c) Exclusive possession and responsibilities—

(1) The lease shall provide that the authorized carrier
| essee shall have excl usive possession, control, and
use of the equipnent for the duration of the |ease.

The | ease shall further provide that the authorized
carrier | essee shall assune conplete responsibility for
t he operation of the equipnent for the duration of the
| ease.

49 C F.R § 1057.12.

2 n Si mmons, as required by federal regulation, the | ease
provi ded
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superior. Simmons, 478 F.2d 857, 867 (5th Gr.1973). Instead, the
assunption of responsibility required by the federal regul ations
made the | oaned driver the statutory enployee of the |essee, and
rendered the | essee vicariously liable as a matter of law Id.
We also held in Sinmons that the |egal responsibility of the
| essee mandated by the federal regulations did not preclude the
|l essor's liability under common | aw standards of control. 1d.
This is not as incongruous as mght be supposed. | CC can
mandate a positive | egal responsibility which we upholdin the
only way it would be neaningful +o give protection to the

i njured nenber of the public[.] At the sane tinme [the | essor]

has, or may have, a practical control over [the driver] of a

kind which would allow it to obtain an automatic insulation

fromliability fromthe nmere terns of a |ease between two
parties.
ld. Therefore, to determ ne whet her Defendant Abston may be held
vicariously |iable under the circunstances presented, we nust first
| ook to the applicable state | aw.

The district court held that M ssissippi | aw woul d be applied
to the determnation of this issue and this ruling has not been
appeal ed. Al though the M ssi ssippi courts have used nulti-factored
tests to determne vicarious liability in different contexts, it
also has held that the core issue is whether the enployer had

sufficient control that he ought to be held liable for the

negligent acts of the "enployee". See Fruchter v. Lynch Gl Co.,

It is understood that the | eased equi pnent under this
agreenent is in the exclusive possession, control and
use of the authorized carrier Lessee and that the
Lessee assunes full responsibility in respect to the
equi pnent it is operating, to the public, the shippers
and the Interstate Commrerce Comm Ssion.

Si mons, 478 F.2d at 862 n. 13.
14



522 So.2d 195, 198 (M ss. 1988).

The M ssissippi courts have not addressed the application of
the doctrine of respondeat superior to a situation like this one
where a trip-lease purports to vest exclusive control over the
equi pnent in a third-party | essee. However, we have no reason to
conclude that the Mssissippi court would allow an enployer to
avoid vicarious liability by operation of such a contract while
retaining de facto control of the enployee. Therefore, we hold
t hat under M ssissippi | aw, an enpl oyer can be subject to vicarious
liability based on a right or power to control an enployee's
actions despite the intervention of a witten equi pnent | ease that
purports to vest exclusive control in a third-party | essee.

Since we find that the vicarious liability claim against
Def endant Abston is not precluded by federal |law or M ssissippi
state law, we nust consider the relevant facts and review the
district court's rulings on this issue. Abston testified that
Sunrall was working for hi mand was | oaned to Mason for the purpose
of delivering specific cargo. Sunrall testified that he consi dered
Abston his boss. After the accident, Sunrall telephoned Abston to
report the accident and to obtain perm ssion to conplete the
scheduled trip. |In addition, it is clear that Sunrall's activity
was in furtherance of Abston's busi ness.

Wth these facts in mnd, and in |ight of the |aw discussed
above, we do not hesitate to affirmthe district court's rulings.
Clearly, these facts are sufficient tojustify the district court's

deni al of Abston's notion for summary judgnent. |n other words, we

15



agree that there existed a genuine issue of material fact wth
regard to Abston's control of Sunrall. Li kewi se, we affirm the
district court's denial of Abston's notion for judgnent as a matter
of | aw because the jury's finding wwth regard to Abston's liability
is nmore than sufficiently supported by the evidence.
CONCLUSI ON

After carefully reviewwng the alleged errors raised by the
defendants, we are of the opinion that all of them are w thout
merit. Accordingly, the judgnment of the district court is
AFFI RVED,

DeMOSS, Circuit Judge, dissenting:

| can think of nothing nore "foreseeable" than the fact that
if you drive with only one headlight working (which is negligence
per se under Alabama Law) at 10:00 p.m at a speed above the
maxi mum speed limt, and are inattentive to the road in front of
you, you may run into the rear of a slower noving vehicle. Since
the jury found that H ltgen's decedent was negligent in one or al
of the assuned respects, | think we are quibbling over
technicalities to try to distinguish between factual or |ega
causation. |If the collision would not have occurred "but for" the
negligence of Hiltgen's decedent, as the panel majority concedes,
then in ny view such negligence was certainly a cause of the
collision; and the circunstances of foreseeability in this case
are so clear that | would hold such cause to be a | egal cause.

Every safe driving course taught in every high school and

every defensive driving course given to adults instructs over and
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over again that the greatest danger in driving at night 1is
"overdriving your lights,"” i.e., driving at a speed which prevents
you from stopping in the visible distance ahead. | would hold
therefore, as a matter of law, that each driver on the federal
interstate hi ghway systemowes a duty to all other drivers to drive
at a speed which permts himto stop his vehicle in the visible
di stance ahead. Even plaintiff's expert in this case recogni zed
this duty which arises out of the commobn sense recognition of the
many occasions in which road conditions (ice, snow, pavenent
breakup repair work), slow noving traffic (farm tractors and
equi pnent), wild animals (deer), road debris (lost |oads), and
vehicl es damaged in prior collisions can create hazards which
require a driver to be able to bring his vehicle to a safe stop or
turn and avoid collision. Both of those curative actions are a
function of response tineg; and response tinme is a function of
visibility, and visibility is a function of lighting, and at night
hazards may not always have lights on them That such occasions
may be "unexpected" does not make them "unforeseeable.”
Furthernmore, on a divided interstate freeway with two | anes
for vehicles' proceeding in the sane direction, the ability to
change | anes quickly is a safety factor which permts faster noving
traffic to avoid and pass slower noving traffic. Consequently, if
one chooses to drive on our interstate freeways at or over the
speed limt, the safer place to beis inthe left hand | ane because
sl ower noving, entering traffic nust enter the right Iane fromthe

right and departing traffic nust slow down in the right lane to
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exit on the right. H ghway signs generally instruct slow noving
traffic touse theright lane. The collisioninthis case occurred
inthe right hand | ane, the lane in which entering traffic can be
expected to be going at a slower rate than other traffic, and at a
poi nt approaching an exit off the freeway.

The test of whether negligence is a proxi mte (|l egal) cause of
injury is a function of the scope of the duty, not whether the
negligence in question is the act of the plaintiff or the
def endant . If, for instance, in this case, the positions and
activities of the two vehicles and the negligence of their drivers
were exactly reversed, so that the truck, which is proceeding
W t hout one headlight at a speed above the maxi mum truck speed
limt, collides with the rear-end of the Hi|ltgen autonobile, which
is proceeding at 30 mles per hour in the right lane with its
lights off, woul d anyone seriously contend that a jury finding that
t he negligence of the truck driver was not a proxi nate cause of the
collision was supportable under the facts? | think not. The jury
just let their synpathies override their reason in answering the
causation questions regarding the plaintiff's ~contributory
negligence. That a contributory negligence holding would result in
Hi | t gen bei ng unabl e to recover under the | aw of Al abama, may be an
argunent for conparative fault; but it is no justification for
"hair splitting"” over what is a | egal cause and what is not a | egal
cause.

The only evidence upon which the jury could rationally have

based its decision that H ltgen's contributory negligence was not
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a proxi mate cause of this accident was the testinony of plaintiff's
expert, Langl ey. But the trial judge correctly characterized
Langley's testinony as "unsupported and inconpetent” and
sufficiently prejudicial to entitle defendants to a new trial.
Regrettably, the trial judge backed down on his initial
determnation to grant a newtrial; and therein | think the trial
judge erred. Sinply because a tinely objection was not nade as to
the admssibility of Langley's conclusions does not cure the
i nherent inaccuracy of such expert's testinony. You can't nmake a
silk purse out of a sow s ear just by not objecting.

| think the jury's finding of "no proximte cause" as to the
contributory negligence of Hltgenis just plain "wong and unjust"
and | woul d REVERSE and REMAND for a newtrial. See King Coal Co.
v. Grnon, 388 So.2d 886 (Ala.1980).

19



