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Appeal from the United States District Court for the Southern
District of Texas.

Before PCOLI TZ, Chief Judge, KING and GARWOOD, Circuit Judges.

POLI TZ, Chief Judge:

Three Texas taxing units, the Cty of Donna, the Donna
| ndependent School District, and H dal go County, appeal a judgnent
prohibiting their foreclosure on property tax liens wthout
preserving liens held by the Federal Deposit |Insurance Corporation
in its capacity as receiver for <certain failed financial
institutions. W affirm

Backgr ound

The underlying facts woul d have involved a routine effort by
| ocal taxing units to collect delinquent ad valorum real estate
taxes but for one devel opnent—+the financial institutions holding

deed of trust liens on the properties becane i nsolvent and the FD C



was appointed receiver. The affected realty consists of 110 lots
owned by Reynaldo Balli and his famly, all but one of which were
nmortgaged to H dalgo County Bank & Trust Conpany, wth the
remaining lot being nortgaged to The First National Bank of
Wesl aco. The taxing units brought a foreclosure acti on agai nst the
Ballis and naned the FDIC in its capacity as receiver for the
banks. The FDIC renoved to federal court which entered summary
judgnent for the taxing units but decreed that foreclosure on the
tax liens woul d be subject to the FDIC s deed of trust liens. The
taxing units tinely appeal ed.
Anal ysi s
The taxing wunits contend that the FDICs liens are
subordinate to the tax liens and are thus extinguished in a tax
sal e. The FDIC agrees that the tax liens have priority but
maintains that 12 U S.C 8§ 1825(b)! preserves its liens. e
recently addressed that issue in Matagorda County v. Law, 2 hol di ng
that the local taxing authorities may not foreclose on property
subject toan FDIClien without the FDIC s consent. That precedent
gover ns.
Alternatively, the taxing units maintain that the operation

of section 1825(b)(2) works a conpensable taking under the fifth

112 U.S.C. § 1825(b)(2) provides:

No property of the Corporation shall be subject to

| evy, attachnent, garnishnent, foreclosure or sale

w t hout the consent of the Corporation, nor shall any
involuntary lien attach to the property of the
corporation [enphasis added].

219 F.3d 215 (5th Gir.1994).
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anmendnent. That is a closer question. Recognizing in Matagorda
County that the statute del ayed the collection of delinquent taxes,
we did not find a problemof constitutional dinmensioninthe length
of the delay presented therein. W noted, however, that
"[unmtigated delay, coupled wth dimnishnment of distinct
i nvest ment - backed expectati ons, nmay, at sone point, infringe on the
entire "bundle' of rights enjoyed by the [taxing units] to the
poi nt that a conpensabl e taking occurs."?

The delay in Mtagorda County was 27 nonths; the FD C
acquired its liens in August of 1990 and t he judgnent decreeing the
tax liens was entered on Novenber 10, 1992. W characterized that
period as "approachi ng" the maxi mum perm ssible wthout being a
taking.* The delay in the instant case is significantly |onger.
The FDIC acquired the First National Bank of Wslaco lien on
February 20, 1987 and the Hi dal go County Bank & Trust lien on July
27, 1989. Judgnent decreeing the tax |liens was entered herein on
April 1, 1993.

W would likely find a taking herein but for a critical
di stinction between the facts of this case and those in Matagorda
County. There, the adjudged val ue of the property was $333, 660 and
t he out standi ng bal ance on the notes underlying the FDIC |lien was
$891, 000 plus interest. "As a practical matter,"” we found that the
taxing units could not sell the property with the FDIC lien in

pl ace. Here, by contrast, the value of the property is $529,578

319 F. 3d at 225.
419 F.3d at 225 n. 11.



and t he out standi ng bal ance on the Balli notes is $196, 689. 73 pl us
interest.® Unlike Matagorda County, the survival of the FDICliens
does not prevent a tax sale. The causal connection between the
delay and the statutory protection accorded the FDIC s liens is
significantly attenuated. W perceive no taking cogni zabl e under
the fifth amendnent in this factual scenario.

AFFI RVED.

The taxing units place the value at $333,660 and the
del i nquent taxes at $154,039. Fromthese figures, they argue
that preservation of the FDIC liens precludes a tax sal e because
there is no equity in the property. The Final Judgnent, however,
i ndi cates val ue of $529,578 for Lots 1-109 and 117, the tracts at
i ssue herein, and delinquent taxes of $73,488.83 plus interest.
There is sufficient equity to permt a tax sale.
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