United States Court of Appeals,
Fifth Grcuit.
No. 93-7207.

HERRI NG GAS COMPANY, INC. and Edward G Herring, Plaintiffs-
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Appeal from the United States District Court for the Southern
District of M ssissippi.

Before DUHE and EMLIO M GARZA, Circuit Judges, and STAGG
District Judge.”’

EMLIOM GARZA, Crcuit Judge:

W Oto Magee and M chael B. Burris appeal a judgnment which
decl ares that a nonconpete agreenent is enforceable in Louisiana.
Magee and Burris argue that the M ssissippi Suprene Court, if
presented with this case, would hold the nonconpete agreenent
unenforceable in Louisiana, and therefore the district court,
sitting in diversity, should have held the contract unenforceable
in Louisiana as well. W affirm

I

The follow ng facts are undi sputed. Edward G Herring is the
princi pal stockholder in Herring Gas Conpany, Inc. ("Herring Gas"),
a concern which sells propane to residential and comerci al
custoners in Louisiana and Mssissippi. At tinmes relevant to this

appeal Herring Gas operated retail stores in nine or ten

"District Judge of the Western District of Louisiana,
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communities in Mssissippi, with annual sal es of 10, 000, 000 gal | ons
of propane. Herring Gas operated retail stores in three or four
conmuni ties in Louisiana, with annual sales of 2,000, 000 gallons.?

Magee worked for Herring Gas as supervisor of retail sales in
Loui siana and M ssissippi, and owned about five percent of the
conpany's stock, until his enploynent was termnated by a witten
agreenent . The agreenent—-anong Magee, Burris,? Herring, and
Herring Gas—provides for Herring Gas to purchase all of Magee's
stock and stock rights. The agreenent al so contains a covenant not
to conpete, wherein Magee and Burris agree not to "engage in any
activity conpetitive with or adverse to Herring Gas Conpany, Inc.,
busi ness” within 50 mles of any |location of Herring Gas. The term
of the nonconpete agreenent is six years, and it is stipulated that
t he agreenent "shall be subject to and governed by the | aws of the
State of M ssissippi."

After the agreenent was signed, Magee and Burris discovered
that a Louisiana statute forbids enforcenent of nonconpete
agreenents beyond a termof tw years. La.Rev.Stat.Ann. § 23:921
(West Supp. 1994) provi des:

A. Every contract or agreenent, or provision thereof, by which

The precise nunber of retail stores in M ssissippi and
Loui siana is unclear. The district court noted that there was
"sonme question regarding whether ... Herring Gas operated retai
stores in Purvis, Mssissippi, and Ferriday, Louisiana." Wether
stores were operated in those two communities, however, is not
material to any issue raised on appeal.

2Burris was an enpl oyee and stockhol der of Herring Gas until
he sold his stock to Magee. At that point Magee agreed to pay
Burris 257 of the proceeds of a subsequent sale of his stock in
Herring Gas.



anyone is restrained from exercising a |lawful profession,
trade, or business of any kind, except as provided in this
section, shall be null and void.

* * * * *x %

C. Any person, including a corporation and the individua
shar ehol ders of such corporation, who is enpl oyed as an agent,
servant, or enployee may agree with his enployer to refrain
fromcarrying on or engaging in a business simlar to that of
t he enpl oyer and/or fromsoliciting custoners of the enpl oyer
wthin a specified parish or parishes, nunicipality or
muni cipalities, or parts thereof, so long as the enployer
carries on a |like business therein, not to exceed a period of
two years fromtermnation of enploynent.
Over two years after the agreenent was signed, Magee and Burris
informed Herring and Herring Gas of the existence of § 23:921.
Herring and Herring Gas then filed suit in federal district
court in Mssissippi, seeking a declaratory judgnent that the
nonconpete agreenent is fully enforceabl e agai nst Magee and Burri s.
Magee and Burris countercl ained for a declaratory judgnent that the
nonconpete agreenent i s unenforceable in Louisiana, alleging that
the agreenent is contrary to the public policy of Louisiana, as
expressed in § 23:921. The parties submitted cross-notions for
summary judgnent, and the district court granted sumary judgnent
in favor of Herring and Herring Gas. See Herring Gas Co., Inc. v.
Magee, 813 F. Supp. 1239 (S.D. M ss. 1993). WMagee and Burris appeal .
|1
Magee and Burris argue that the district court erred by
granting a declaratory judgnent that the nonconpete agreenent is
enforceable in Louisiana. Although the parties to the agreenent

stipulated that the contract woul d be governed by M ssissippi |aw,

Magee and Burris contend that La.Rev.Stat.Ann. 8§ 23:921 bars



enforcenent of the nonconpete agreenent in Louisiana. Accordingto
Magee and Burris, the Mssissippi Supreme Court, applying
M ssi ssippi conflict of laws rules, would follow 8§ 23:921 insofar
as the agreenent is to be enforced in Louisiana, because (1)
Loui si ana has a fundanental policy against nonconpete agreenents
wth a term greater than two years, and (2) Louisiana has a
materially greater interest than M ssissippi in the enforcenment of
t he nonconpet e agreenent in Louisiana. See Restatenent (Second) of
Conflict of Laws § 187(2)(b) (1971). Magee and Burris contend that
the M ssissippi Suprenme Court would have held the agreenent
unenforceabl e i n Loui si ana under Loui siana | aw, but enforceable in
M ssi ssi ppi according to M ssissippi |aw

W review the district court's grant of a summary judgnent
noti on de novo. Davis v. Illinois Cent. RR, 921 F. 2d 616, 617-18
(5th Gr.1991). Summary judgnent is appropriate if the record
di scl oses "that there is no genuine i ssue of material fact and that
the noving party is entitled to a judgnent as a matter of |law "
Fed. R Cv.P. 56(c).

Because federal jurisdiction in this case is premsed on
diversity of citizenship, the district court was bound to apply the
conflict of laws rules of the forumstate—M ssissippi. See Klaxon
Co. v. Stentor Elec. Mg. Co., 313 U S. 487, 496, 61 S.C. 1020,
1021, 85 L.Ed. 1477 (1941) (citing Erie R R Co. v. Tonpkins, 304
U S 64, 58 S.Ct. 817, 82 L.Ed. 1188 (1938)); Allison v. ITE
| nperial Corp., 928 F.2d 137, 138 (5th Cr.1991) (citing Erie and

Kl axon ). The district court held that the M ssissippi Suprene



Court would follow 8§ 187 of the Restatenent (Second) of Conflict of

Laws in deciding whether M ssissippi substantive |awwhich the

parties chose—er Louisiana substantive |aw would govern the

enforcenment of the nonconpete agreenent.® Magee and Burris do not

chal l enge the district court's determ nation that the M ssissipp

Suprenme Court would follow 8§ 187, and we assune arguendo that that
determ nation is correct.*
Section 187 provides:

The law of the state chosen by the parties to govern

their contractual rights and duties will be applied ... unless

: application of the law of the chosen state would be

contrary to a fundanental policy of a state which has a

materially greater interest than the chosen state in the

determ nation of the particular issue and which, under the

rule of § 188, would be the state of the applicable lawin the
absence of an effective choice of |law by the parties.®

3Because "the M ssissippi Suprene Court ha[d] not expressly
addressed Section 187," the district court attenpted to predict
how t he M ssissippi Suprene Court would rule if it were to
consider 8 187. Cf. Thomas v. Hoffman-LaRoche, Inc., 949 F. 2d
806, 812 (5th Cr.) (discussing "the nost likely result to be
reached by a M ssissippi court"), cert. denied, --- US ----,
112 S.Ct. 2304, 119 L.Ed.2d 226 (1992); Hanley v. Forester, 903
F.2d 1030, 1032 (5th Cir.1990) ("In resolving the question of
which state's law is best applied to the particular facts of this
case ... we are confronted wth deciding how the Suprene Court of
M ssissippi would rule...." (citations omtted)).

‘But see MIller v. Fannin, 481 So.2d 261, 262 (M ss. 1985)
("The intention of the parties as to the |aw governing the
validity, construction and effect of a property settlenent or
separation agreenent will be respected in the absence of anything
violating the public policy of the forumjurisdiction." (enphasis
added)) .

SSection 188 provides:

(1) The rights and duties of the parties with respect
to an issue in contract are determ ned by the | ocal |aw
of the state which, with respect to that issue, has the
nmost significant relationship to the transaction and
the parties under the principles stated in § 6.
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Rest at enent (Second) of Conflict of Laws 8§ 187(2)(b). The district
court held that under 8§ 187 M ssissippi |aw governs the contract,
and La.Rev.Stat.Ann. 8 23:921 "has no bearing on the Court's
anal ysis," because (1) "Louisiana does not have a materially
greater interest in the enforceability of the covenant not to
conpete; " and (2) Louisiana "would not be the state of the
appl i cabl e | aw under Section 188" of the Restatenent. The district
court reasoned that Louisiana did not have a materially greater
interest in enforcenent of the contract because "two of the parties
to the termnation agreenent [Herring and Herring Gas] are

M ssi ssippi residents, the termnation agreenent was executed in

(2) I'n the absence of an effective choice of |aw by the
parties (see 8 187), the contacts to be taken into
account in applying the principles of 8§ 6 to determ ne
the |l aw applicable to an issue include:

(a) the place of contracting,

(b) the place of negotiation of the contract,

(c) the place of perfornmance,

(d) the location of the subject matter of the
contract, and

(e) the domcil, residence, nationality, place of
i ncor poration and place of business of the
parties.

These contacts are to be evaluated according to their
relative inportance with respect to the particular
i ssue.

(3) If the place of negotiating the contract and the
pl ace of performance are in the sane state, the | oca
|aw of this state will usually be applied, except as
ot herw se provided in 88 189-199 and 203.

Rest at ement (Second) of Conflict of Laws 8§ 188. Section 6
of the Restatenent, referred to in 8 188, is quoted infra.
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M ssi ssippi, and the covenant not to conpete restricts the rights
of [Magee and Burris] to do business in Mssissippi to a greater
degree than it does in Louisiana." Wth regard to the latter
conclusion, the district court noted that nost of the Herring Gas
retail stores, and the bulk of its sales, are in M ssissippi.
Magee and Burris contend that the district court erred because
the M ssissippi Suprenme Court would have found that Louisiana has
a materially greater interest in the enforcenent of the nonconpete
agreenent in Louisiana.® Magee and Burris essentially contend that
the district court erredinidentifying "the particul ar issue" when
deci di ng whet her Louisiana "has a materially greater interest than
[Mssissippi] in the determnation of the particular issue."”
Rest at enent (Second) of Conflict of Laws 8§ 187(2)(b). The district
court identified the particul ar i ssue as the enforcenent vel non of
t he nonconpet e agreenent. Magee and Burris descri be the particul ar
i ssue nore narrow y—as the enforcenent vel non of the nonconpete
agreenent in Louisiana. They contend that the M ssissippi Suprene
Court would regard the operation of the nonconpete agreenent in

Louisiana and in Mssissippi as two separate issues, and would

Magee's and Burris's brief could also be construed as
chal l enging the district court's conclusion that Louisiana "would
not be the state of the applicable | aw under Section 188" of the
Restatenment. However, because Magee and Burris fail to show that
the district court erred by concl udi ng that Loui siana does not
have a materially greater interest in the enforcenent of the
nonconpete agreenent, see infra, Magee and Burris woul d not be
entitled to relief, even if the district court's concl usion
regarding 8 188 was erroneous. See Restatenent (Second) of
Conflict of Laws 8§ 187(2)(b) (describing conjunctively the
conditions for departing fromthe parties' choice of |aw).
Therefore we do not decide whether the district court's hol ding
regarding 8 188 is correct.



conclude that Louisiana has a materially greater interest in the
former.” We disagree.

The cases which Magee and Burris cite do not suggest that the
M ssi ssippi Suprene Court would divide the "materially greater
interest" analysis along state lines, although Gace v. OKkin
Exterm nating Co., 255 S.W2d 279 (Tex. G v. App. —Beaunont 1953, wit
ref'd n.r.e.), at first blush nay appear to support their
argunent.® There it was held that, although Louisiana | aw gover ned
the enforcenent of a nonconpete agreenent in Louisiana, it did not
govern enforcenent of the agreenent in Texas. See id. at 291. The
court stated: "The operation of these covenants can be
conveni ently divided by the boundary between Texas and Loui si ana. "
See id. However, the logic of Grace does not require a simlar
division of the agreenent in this case.

In Gace, the parties did not stipulate which state's |aw
governed their agreenent, so the district court sought to divine

the parties' unstated preference regarding choice of |aw The

"The district court decided that Louisiana has "at nopst, an
interest equal to that of Mssissippi" in the enforcenent of the
agreenent in both states. Therefore, the district court
concl uded that the M ssissippi Suprenme Court would apply
M ssissippi law to the enforcenent of the agreenent in Louisiana
and in Mssissippi. Mgee and Burris contend that Louisiana has
a materially greater interest than M ssissippi in the enforcenent
of the contract in Louisiana because two of the four parties to
the agreenent are domciled in Louisiana, and insofar as the
contract is enforced in Louisiana, the place of performance and
the location of the subject matter are entirely in Louisiana.

Cf. Restatenent (Second) of Conflict of Laws § 188.

8O course we recogni ze that the Texas court's application
of Texas conflict of laws principles in Grace provides, at nost,
an instructive anal ogy which the M ssissippi courts would not be
bound to foll ow



court presuned that the parties intended to nake a valid agreenent.
Therefore it inferred that the parties i ntended the agreenent to be
governed in Texas by Texas |aw, which permtted the enforcenent of
the parties' bargain.® 1In this case, by contrast, dividing the
operation of the nonconpete agreenent along state lines would
violate the parties' expressed intent: the parties stipul ated that
M ssi ssippi | aw shoul d govern the enforcenent of the contract in
bot h Loui siana and M ssissippi. Furthernore, whereas in Grace the
court bifurcated the operation of the contract in order to give the
parties' agreenent "such legal effect and validity as could be

given it," dividing the operation of the nonconpete agreenent here
woul d (at | east according to Magee's and Burris's argunent) nullify
the parties' bargai n—both as to choice of |aw and as to the effect
of the nonconpete agreenent in Louisiana. G ace therefore does not
support Magee's and Burris's position.?1

We, like the parties to this appeal, have been unable to find
a case where the issue now before us, or one simlar to it, has

been decided. However, we have recourse to decisions describing

M ssissippi's conflict of laws principles, and to the Restatenent

°See Grace, 255 S.W2d at 292-93 ("W conclude that the
parties to the witten contract intended their witten agreenent
to be given such legal effect and validity as could be given it,
and as an incident of this intention should be taken to have
necessarily intended that validity be determ ned by the system of
| aw whi ch woul d give effect to the agreenent rather than by a
system which would hold it invalid.").

%Vagee and Burris cite nunmerous ot her cases in arguing that
the "particular issue" in this case is the operation of the
nonconpete agreenent in Louisiana. The cases cited do not
support that argunent.



(Second) of Conflict of Laws, which the M ssissippi Suprene Court
has adopt ed. !

Under M ssissippi |law, contracting parties can deci de which
state's law will govern their agreenent. In Castleman v. Cana
Bank & Trust Co., 171 Mss. 291, 156 So. 648 (1934), the Suprene
Court of M ssissippi stated:

[We regard it as the settled |aw that, when a substantia
portion of a transaction has been had and is to be had in one
state and a substantial portion in another, the parties may by
express terns agree as to which of the aws of the two states
are to govern in respect to the obligations of that
contract. ... [SJo long as made in good faith and under
adm ssi ble facts, such a stipulation is as good in | aw as any
ot her provision which, under the liberty of contract, the
parties may elect to insert in their agreenent.

ld. at 649 (citations omtted). "The general rule is that courts
will give effect to an express agreenent that the laws of a
specified jurisdiction shall govern, particularly where sone

material element of the contract has a real relation to, or
connection with, such jurisdiction." MIller v. Fannin, 481 So.2d
261, 262 (M ss.1985), cited in Cox v. Howard, Wil, Labouisse
Friedrichs, Inc., 619 So.2d 908, 911 (M ss.1993).

The M ssi ssi ppi Suprene Court has also nade it clear that its
conflict of laws jurisprudence will be guided by the consi derations
outlined in 8 6 of the Restatenent. See Ford v. State Farm Ins
Co., 625 So.2d 792, 794 (M ss.1993) (stating that the M ssissipp

Suprene Court, "[e]nbracing” 8 6, "enunerated a nunber of factors

1See Newnan v. Newman, 558 So.2d 821, 823 (M ss. 1990)
("[1]n 1968 this Court enbraced the choice of |aw principles now
general |y advanced in Restatenent (Second) of Conflict of Laws
(1971).").
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relevant to a choice of |law determnation"); Spragins v. Louise
Plantation, Inc., 391 So.2d 97, 99-100 (M ss.1980) ("In cases
i nvol ving a choice-of-law or conflict-of-law problem this court
has adopted the center of gravity doctrine or the nost significant
relationship test.... Especially hel pful in identifying
choi ce-influencing considerations and the nost significant
relationship is 8 6 of [the Restatenent]."); Mtchell v. Craft,
211 So.2d 509, 516 (M ss. 1968) (adopting § 6).

Therefore, were the Mssissippi Suprene Court to apply
Restatenent 8§ 187 to this case, we believe that that court's ruling
woul d be guided by (1) the principle that the contacting parties
choice of law should generally be honored; and (2) the
considerations enunerated in Restatenent 8§ 6. Section 6 provides:

(1) A court, subject to constitutional restrictions, wl]l

follow a statutory directive of its own state on choice of

| aw.

(2) When there is no such directive, the factors relevant to
the choice of the applicable rule of Iaw include

(a) the needs of the interstate and international
syst ens,

(b) the relevant policies of the forum

(c) the relevant policies of other interested states and
the relative interests of those states in the
determ nation of the particular issue,

(d) the protection of justified expectations,

(e) the basic policies underlying the particular field of
I aw,

(f) certainty, predictability and uniformty of result,
and

(g) ease in the determ nation and application of the | aw
to be applied.

11



Rest at enment (Second) of Conflict of Laws 8 6. The application of
t hese considerations to the facts of this case leads us to the
conclusion that the M ssissippi Suprene Court would not adopt the
approach advocated by Burris and Magee—viewing the "particular
issue" as the enforceability of the nonconpete agreenent in
Loui si ana al one. If presented with this case, the M ssissippi
Suprene Court would take the approach which the district court
t ook—deci di ng whet her Louisiana has a materially greater interest
than M ssissippi in the enforceability of the agreenent in both
st at es.

Section 6(2)(c) of the Restatenent adnoni shes the court to
consider "the relevant policies of other interested states and the
relative interests of those states in the determ nation of the
particular issue." Louisiana is clearly an interested state, and
its policies and interests would be better served by the
application of its | aws—specifically La. Rev. St at. Ann. 8
23:921—-within its Dborders. Furthernore, the approach to
Restatenent 8§ 187 advocated by Magee and Burris is nore likely to
result in the application of Louisiana law to the nonconpete
agreenent in Louisiana. Mgee and Burris point out that two of the
four parties to the agreenent are domciled in Louisiana, and
insofar as the contract is to be enforced in Louisiana, the place
of performance and the |ocation of the subject matter of the
agreenent are located entirely within the state's boundaries.
Consequently, identifying enforceability in Louisiana as the

"particular issue" is nore likely to result in a finding that

12



Loui siana has a materially greater interest, and in the application
of Louisiana | aw despite the parties' stipulation to the contrary.

Nevert hel ess, other factors | ead us to the conclusion that the
M ssi ssi ppi Suprenme Court woul d not adopt the sol ution proposed by
Magee and Burris. The comentary to 8 6 explains that §
6(2)(d)—+equiring that consideration be given to "the protection of
justified expectations"—+s especially inportant in cases where the
parties have stipulated as to choice of |aw See Rest at enent
(Second) of Conflict of Laws 8 6 cnt. c (stating that "[v]arying
weight will be given to a particular factor ... in different areas
of choice of law," and that "the policies in favor of protecting
the justified expectations of the parties ... cone to the fore in
the rule that, subject to certain limtations, the parties can
choose the law to govern their contract (see 8 187)"). Here the

justified expectations of the parties are expressed in the explicit

terms of their contract: that (1) the law of a single
state—M ssissippi—wi |l govern their agreenent; and (2) the
nonconpete provision of that agreenent will protect Herring Gas's

busi ness interests in Mssissippi and in Louisiana. Because the
approach to 8 187 advocated by Magee and Burris would i nperil these
justifiable expectations, 8 6(2)(d) counsels in favor of rejecting
Magee's and Burris's position.

Furthernore, protection of the parties' justified expectations
in this case is conducive to the realization of two other goals
outlined in Restatenent § 6: "certainty, predictability and

uniformty of result" and "ease in the determnation and

13



application of the lawto be applied.” See id. 8 6(2)(f) and (9g).
The commentary to 8§ 187 states:
Prime objectives of contract law are to protect the justified
expectations of the parties and to nmake it possible for them
to foretell with accuracy what will be their rights and
liabilities under the contract. These objectives may best be
attained in nultistate transactions by letting the parties
choose the law to govern the validity of the contract and the
rights created thereby. In this way, certainty and
predictability of result are nost likely to be secured.
ld. 8 187 cnt. e (enphasis added). Protection of the parties
expectations lends itself to ease in the determnation and
application of the aw to be applied because the reginme agreed to
by the parties is sinpler to adm nister than the one now proposed
by Magee and Burris. They advocate bifurcating the "materially
greater interest" analysis and applying the laws of two states
rat her than one.

Along with Mssissippi's general principle in favor of
honoring the choice of law of the parties, the bal ance of factors
under Restatenent 8 6 leads us to conclude that the M ssissippi
Suprene Court woul d not bifurcate the "materially greater interest”
anal ysis under Restatenent 8§ 187, even though that solution would
better protect the policies and interests of M ssissippi's sister
state. See id. § 187 cnm. e ("It may |li kew se be objected that, if
given this power of choice [of the governing law], the parties wll
be enabled to escape prohibitions prevailing in the state which
woul d ot herwi se be the state of the applicable | aw. Neverthel ess,
the demands of certainty, predictability and convenience dictate
that, subject to sone limtations, the parties should have the

power to choose the applicable law."). W therefore reject Magee's

14



and Burris's argunent that the M ssissippi Suprene Court woul d have
found that Louisiana has a materially greater interest in the
enforcenent of the nonconpete agreenent in Louisiana, and Magee and
Burris fail to show that the district court erred by honoring the
parties' choice of the | aw of M ssissippi, and by hol ding that the
nonconpete agreenent is fully enforceable.
11
For the foregoing reasons, we AFFIRM the summary judgnent in

favor of Herring and Herring Gas.
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