UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7192

RI CHARD HARE, Natural Father and
Next Friend of Haley Hare, a M nor,
ET AL.,
Pl ai ntiffs-Appellees,

ver sus

CITY OF CORINTH, Ms., a Mni ci pal
Cor poration, ET AL.,
Def endant s,

FRED JOHNSON, ETC., BILLY BURNS, ETC.,
JAMES DAMONS, ETC., BRENDA MOORE, ETC.,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of M ssissippi

( Cctober 13, 1994 )

ON_REHEARI NG

Before PCOLI TZ, Chief Judge, KING and DAVIS, G rcuit Judges.

POLI TZ, Chief Judge:
The opi nion of the court issued on June 10, 1994 is w t hdrawn

and the followi ng is substituted.



On appeal is the claimof qualified immunity by Oficer Billy
Clyde Burns, Police Chief Fred Johnson, and police dispatchers
Brenda Moore and Janes Danons, all nenbers of the police departnent
of Corinth, Mssissippi, in this 42 U S C. 8 1983 action arising
out of the suicide of Tina Hare in that city's jail. Concluding
that summary judgnent was inappropriate because of disputed
gquestions of fact and, accordingly, that this appeal presents nore
than a question of law, the appeal is dism ssed.

Backgr ound

On the norning of July 4, 1989, Tina Hare was arrested for
petty larceny and forgery and was incarcerated in the city jail in
Corinth, M ssissippi. Richard Hare spoke with his wfe by
t el ephone shortly after her arrest. She sounded very frightened,
she had never before been in jail.

At 10:00 a.m Oficer Burns interviewed Tina Hare and | ear ned
of her addiction to dilaudid which she had been fundi ng by forging
checks. He observed that she was depressed and di spl ayed si gns of
wthdrawal. Sitting in the fetal position she told Burns about her
t hought s of suicide the night before and her feelings of unfitness
as a nother. Wen Burns left the roombriefly she attenpted to
destroy the videotape being used to record the interview

Around noon Tina Hare's parents arrived. She was frantic and
begged her nother to get her out of jail. O ficer Burns was aware
of her enotional state and acknow edges that she told himthat if
he put her back in the cell she would kill herself. He says that

he did not take her seriously. Her father did. Burns refused to



release Tina Hare ostensibly until he could get all the allegedly
forged checks and conplete his investigation. In addition, Burns
was di spl eased with her attenpt to destroy the videotape. Despite
the parents' pleas that their daughter be rel eased on bond so that
they could take her to a schedul ed appoi ntnent at a rehabilitation
center the next day, Burns decided that she would stay in jail that
night. Burns gave the parents his assurance of their daughter's
safety.

During oral argunent counsel described pertinent aspects of
the Corinth city jail, its | ayout and operation. The sole neans of
supervision of the interior of the cells was by an audi o nonitor.
There were canera nonitors but they viewed only the hallway of the
jail, affording no visual observations inside the cells. The cells
were |located three floors above the dispatcher. Jail trusties
could go on each floor but they did not have keys to the cells.
Only the dispatcher had those keys but the dispatcher was not
allowed to | eave the dispatcher's station while on duty.

Burns stated that Chief Johnson instructed himto put Tina
Hare in an isolated cell nearest the canmera nonitors and trusty
station. Chief Johnson denies that he designated the cell where
she was to be placed. She previously had been strip-searched, and
when Burns put her in a cell he took her shoes and checked for a
bel t. Burns saw a blanket on the bunk and considered the
possibility of its fatal use but concluded that Tina Hare did not

have sufficient strength to tear it into strips.



Burns told Mbore, the dispatcher on duty, about Tina Hare's
w t hdrawal synptons and her suicide threat and he told More to
keep an eye on her. Burns m stakenly believed that More woul d be
on duty until 10:00 p.m In fact, at 5:00 p.m Mbore was repl aced
by di spatcher Danpbns. WMore says that she relayed to Danons the
i nformati on Burns had provi ded; Danons denies this.

Burns left the station sonetine after 3:00 p.m At 6:00 p. m
he called fromhis hone to check on Tina Hare's condition. Burns
told Danons to have the trusty check her every 45 m nutes. Danons
sent a trusty to Tina Hare's cell. The trusty found her hanging
fromthe bars of her cell by a noose fashioned fromstrips of the
bl anket . The trusty had no key for the cell; he imedi ately
notified Danons. Danons, in accordance with jail procedures, could
not |l eave his post. He called Burns. Tina Hare was | eft hangi ng.
From the summary judgnment record before us we cannot determ ne
whet her she was alive or dead when first found by the trusty.
| nformed by Danons that Tina Hare was hanging in her cell, Burns
instructed Danons to | eave her there until the State |Investigator
arrived.

Three and one-half nonths prior to Tina Hare's sui ci de anot her
prisoner had conmtted suicide in the Corinth city jail by hanging
hinself wth his belt.

Ri chard Hare sued Burns, Johnson, Mdore, and Danons in their
of ficial and individual capacities as well as the Gty of Corinth,
Mayor Edward S. Bishop, fornmer Myor Jack Holt, and the Gty of

Corinth Board of Al dernen, alleging that the defendants' deli berate



indifference to his wfe's psychiatric needs violated 42 U S C
8§ 1983 and M ssissippi's wongful death statute. After conpletion
of discovery both parties filed notions for summary judgnent. The
district court granted defendants' notion with regard to the state
| aw claim but refused to grant Johnson, Burns, More, and Danobns
summary judgnent based on qualified imunity in their individual
capacities.!?
Anal ysi s

Burns, Johnson, Mbore, and Danons nmaintain that the district
court erred in not granting them summary judgnent in their
i ndi vidual capacities.? \When addressing the qualified immunity
issue we nust first consider whether the asserted constitutional
injury involved a clearly established right at the tinme of the
unfortunate event.® Thereafter we consi der whether the defendants
acquitted their duty to detainee Tina Hare and are entitled to

summary judgnent on the grounds of qualified i munity.

A. Clearly Established Constitutional Injury

In review ng the denial of a summary judgnent notion based on
a claimof qualified imunity, the Suprene Court has taught that
the first inquiry is whether the plaintiff has asserted a viol ation

of a constitutional right. If so, we nust then determ ne whet her

1814 F. Supp. 1312.

2See Mtchell v. Forsyth, 472 U S. 511, 105 S.Ct. 2806, 86
L. Ed.2d 411 (1985) (recognizing defendants' right to file an
interlocutory appeal upon denial of qualified imunity).

3Johnston v. City of Houston, 14 F.3d 1056 (5th G r. 1994).
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that right was clearly established at the tine the events took
pl ace.* Hare asserts that the defendants knew or shoul d have known
from a previous suicide the danger of placing his wife in an
isolated cell where she could not be reached or rescued tinely
because of the jail configuration and procedures. He further
asserts that by detaining his wife under these conditions, the
defendants acted with deliberate indifference to the possibility
that she would take her owmn |ife. Although, as discussed |ater,
the contours of the right are sonmewhat different from that
described by Hare, Hare has asserted a violation of a
constitutional right.

To be clearly established, the contours of the constitutional
right "must be sufficiently clear that a reasonable official would
understand that what he is doing violates that right."® It is not
necessary that there be a case which is factually identical or
which holds the specific action at bar unlawful. Rat her, the
unl awf ul ness of the action nust be apparent in light of the

exi sting | aw

‘Siegert v. Glley, 500 U S 226, 232, 111 S.Ct. 1789, 1793,
114 L.Ed.2d 277 (1991) ("A necessary concomtant to the
determ nation of whether the constitutional right asserted by a
plaintiff is 'clearly established" at the tinme the defendant acted
is the determnation of whether the plaintiff has asserted a
violation of a constitutional right at all."). Accord Sanmmad v.
Cty of Dallas, 940 F. 2d 925, 940 (5th Cr.1991) ("In Siegert, the
Court holds that a court addressing a claimof qualified inmunity
should first consider 'whether the plaintiff asserted a violation
of a constitutional right at all' before reaching the possibly
unnecessary question of whether the plaintiff asserted a violation
of a 'clearly established right.").

SAnderson v. Creighton, 483 U.S. 635, 640, 107 S.C. 3034,
3039, 97 L.Ed.2d 523 (1987).



In Estelle v. Ganbl e® the Suprene Court held that the eighth
anmendnent prohi bition agai nst cruel and unusual puni shnent protects
convi cted i nmat es agai nst prison officials who act wth deliberate
indifference to their serious nedical needs. However, in Bell v.
Wl fish’” the Court nade clear that pretrial detainees are shiel ded
by a broader fourteenth anendnment due process right to be free of
puni shnment. Under Wl fish, a condition of pretrial detainnent does
not constitute punishnment if it is reasonably related to a
| egiti mate governnental objective.?

In Partridge v. Two Unknown Police Oficers of Houston,® we
applied Wlfish to an action seeking to recover against jail
officials for the wongful death of a pretrial detainee who
commtted suicide inthe jail. Noting that "[p]retrial detainees
are often entitled to greater protection than convicted persons,"
we hel d that "pretrial detainees are entitled to at | east the | evel
of nmedical care set forth in Estelle."!® Because the plaintiff had
al | eged conduct constituting deliberate indifference, we did not
consi der whether breach of a | ower standard would visit liability

on t he defendants.

6429 U. S. 97, 97 S.C. 285, 50 L.Ed.2d 251 (1976).
‘441 U.S. 520, 99 S.Ct. 1861, 60 L.Ed.2d 447 (1979). See also

City of Revere v. Massachusetts General Hosp., 463 U S. 239, 103
S.C. 2979, 77 L.Ed.2d 605 (1983) (failure to provide nedical care
pri soner bei ng apprehended by the police canrise to the | evel

fourteenth anendnent due process violation).

to a
of a
8441 U.S. at 539, 99 S.Ct. 1874, 60 L.Ed.2d at 468.
°791 F.2d 1182 (5th Cir. 1986).
10]d. at 1186 (internal quotation onmitted).

7



In Cupit v. Jones,!! we considered the question left open in
Partridge -- precisely what duty the jail officials owe a pretrial
detai nee in need of nedical care. W concluded that

pretrial detainees are entitled to reasonabl e nedica

care unless the failure to supply that care i s reasonably

related to a legitimte governnental objective .

[We believe [the distinction between the nedical care

owed to pretrial detainees and that owed to convicted

prisoners] must be firmy and clearly established to

guide district courts in their evaluation of future cases

i nvol ving the constitutionality of all conditions inposed

upon pretrial detainees.'?

Thus, when Tina Hare commtted suicide in 1989, the jail
officials were under a clearly established constitutional duty to
provi de pretrial detainees with reasonabl e care for serious nedi cal
needs, wunless the deficiency reasonably served a legitimte
gover nnent al objective.®® The defendants' reliance on Burns v. City
of Galveston!® to support their argunent that they are entitled to
qualified inmunity unless the plaintiff established deliberate
indifference is msplaced. Burns' suit was against a nunicipality,

not officers in their individual capacities. Minicipalities are

1835 F.2d 82 (5th Gir. 1987).
121 d. at 85.

13See Thomas v. Ki pperman, 846 F.2d 1009 (5th Cir. 1988); Van
Cleave v. United States, 854 F.2d 82 (5th G r. 1988); Sinpson v.
Hines, 903 F.2d 400 (5th Gr. 1990) (Cupit clearly established
reasonabl e nmedi cal care standard). Oher courts of appeals have
chosen to apply the Estelle standard in the context of pretria
det ai nees, rather than the reasonabl e nedi cal care standard. See,
e.q., Ervin v. Busby, 992 F.2d 147 (8th GCr.), cert. denied, 114
S.C. 220, 126 L.Ed.2d 176 (1993). However, a principle that has
been clearly established within this circuit does not lose its
status sinply because other circuits disagree. Boddie v. Cty of
Col unbus, Mss., 989 F.2d 745 (5th Gr. 1993).

14905 F.2d 100 (5th Cir. 1990).
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only Iliable for the policies and custons consciously and

pur poseful | y adopt ed. 1°

B. Summary Judgnent
W next exam ne whether the appellants are entitled to
sunmary judgnment on their qualified imunity defense.® Sunmmary
judgnent is proper only if the novant denonstrates an absence of
genui ne issues of mterial fact.? If disputed factual issues
material to qualified immunity exist summary judgnent is not
appropriate. 8
The sunmary judgnent record is replete with evidence that the
custodial officers knew or should have known of Tina Hare's
vul nerability to suicide. Her father heard and consi dered deadly
serious the sane threat Burns heard and dism ssed. Burns actually
heard additional threatening statenents. Burns stated that Chief
Johnson instructed himto place the young woman in the cell nearest
the nonitors and trusty station. The chief denies this. Bur ns
pl aced her in the cell and checked to see if she had a belt. He
saw t he bl anket on the bed, realized its potential deadly use, but
opted not to renpbve it based on his assessnent of her |ack of

strength to tear it into strips. He shared his concerns wth

151d. at 103.
®Johnston v. City of Houston, 14 F.3d 1056 (5th Cr. 1994).
7Cel otex Corp. v. Catrett, 477 U S. 317, 106 S.Ct. 2548, 91
L. Ed. 2d 265 (1986).
8Feagl ey v. Waddill, 868 F.2d 1437 (5th G r. 1989).
9



di spatcher Mbore and instructed her to keep an eye on Ti na Hare and
to alert the trusties to do |ikew se. These actions would be
consistent with a real and valid concern that the detai nee m ght
attenpt suicide, as was Burns' call to the station to i nquire about
her condition shortly after arriving hone. Burns was under the
i npression, when he left the jail just after 3:00 p.m, that Moore
woul d be the dispatcher until 10:00 p.m He was in error; Danons
relieved Moore at 5:00 p.m As noted, Moore says she rel ayed
Burns' concerns and instructions; Danons denies recei pt of sane.
Hare faults the individual defendants for placing his wfe,
who the officers knewwas potentially suicidal, in anisol ated cel
whi ch was not visually nonitored and which could not be reached by
the trusty or dispatcher on duty. Because of the suicide three and
one-hal f nonths before, the custodial officers arguably knew that
if Tina Hare attenpted suicide they could not neaningfully respond
to her needs, giving due consideration to the jail layout and the
practices and procedures in place.'® Nevertheless Tina Hare was

placed in the isolated cell and, after being discovered, she was

®During oral argunment counsel for the defendants argued that
these clains cannot be |odged against the defendants in their
i ndi vidual capacities because they were followng orders and
procedures. \Wether the steps taken by the individual defendants
were pursuant to established policy is yet to be determ ned. The
Eighth GCrcuit addressed the argunent posed by counsel in
Villanueva v. GCeorge, 659 F.2d 851 (8th Cr. 1981) (en banc),
hol ding that while officers may assert qualified immunity if they
were following orders, "if they knew or should have known that
their [failure to act was] violating the plaintiff's constitutional
rights, ... they may not hide behind the cloak of institutiona
| oyalty." ld. at 855. W agree with our E ghth Grcuit
colleagues. It is for the jury to determ ne whether these officers
knowingly failed to renmedy unconstitutional conditions of
confi nement .
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left hanging for an indetermnate tine. It is for the
trier-of-fact to determne whether wunder these circunstances
appel l ants denied Tina Hare reasonable nedical care and, if so,
whet her a legitimte governnental objective justified this denial.
At the very l|east a genuine factual dispute is presented which
renders summary judgnent inappropriate. Because this appeal
presents nore than a pure question of |law the denial of sunmary
judgnent is not appealable and this appeal is, accordingly,

Dl SM SSED. 2°

Mt chel I ; Johnston; Feagl ey.
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