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Appeal from the United States District Court for the Southern
District of Texas.

Bef ore W SDOM BARKSDALE and EM LIO M GARZA, Circuit Judges.

EMLIOM GARZA, Crcuit Judge:

Def endants, Guadal upe Qivarez, Sr. ("Guadalupe"), Viola B.
Oivarez ("Viola"), and their son, Jesus Adivarez ("Jesus"), appeal
a summary judgnent entered in favor of the plaintiff, Resolution
Trust Corporation ("RTC'). The summary judgnent decl ares that the
RTC has a valid lien on certain real property in Al anp, Texas, and
the Oivarezes argue that the real estate in question was the
honmest ead of CGuadal upe and Viola when the lien allegedly attached,
such that the lien is invalid under Tex. Const. art. XVl, 8§ 50. W
affirm

I

Guadal upe and Viola lived at 814 East Citrus Street in Al ano,
Texas, and owned that property prior to the follow ng transacti ons.
On 11 Septenber 1981 CGuadal upe and Viola executed a Residenti al
Ear nest Money Contract, which provided: "Guadalupe Aivarez and

wfe, ViolaB. Oivarez (Seller) agrees to sell and convey to their



son, Jesus G divarez (Buyer) and Buyer agrees to buy from Sell er
the follow ng property situated in Hi dal go County, Texas, known as
814 East Citrus Street, P.O Box 141 Al ano, Tx. 78516." Bot h
Guadal upe and Viola signed the contract. Thereafter, on 18
Decenber 1981, Jesus executed a deed of trust conveying to the
trustee, for the benefit of Valley Federal Savings and Loan
Associ ation of McAllen ("Vall ey Federal"), the property at 814 East
Citrus Street. The deed of trust secured Jesus' debt to Valley
Federal in the anobunt of $36,000, which is evidenced by a note
executed 18 Decenber 1981. In 1986 Jesus executed a quitclaim
deed, whereby he quitclained to Viola and CGuadalupe all of his
right, title and interest in the East Gtrus Street property. The
A ivarezes contend that at all tines relevant to this litigation
Guadal upe and Viola continued to live at 814 East Citrus Street.
Jesus defaulted on the $36,000 note, and the RTC, as receiver
for Valley Federal, brought suit in the district court against
Vi ol a, CGuadal upe, and Jesus "for a declaration establishing a lien
against [the East Ctrus Street] property ..., for foreclosure of
sane, and for declaration that any clains of [Guadal upe, Viola and
Jesus] be adjudged inferior and secondary to the lien of [the
RTC]. " The divarezes answered, denying that Jesus' note for
$36, 000, payable to Valley Federal, was secured by the deed of
trust on the East Ctrus Street property: the Oivarezes alleged
that the property purportedly conveyed by Jesus in the deed of
trust had in fact been "the subject of a sinulated sale, i.e.

ownership of the hone for all parties concerned remained in the



hands of" QGuadal upe and Viola at all tinmes. The divarezes al so
alleged in their Answer that, based on "the defense of honestead,"
the RTC s lien "was not properly attached to said property and is
di sal | owed. "

The RTC noved for summary judgnent, arguing that the
Oivarezes' reliance on an alleged sinulated sale was barred by
D Cench Duhne & Co. v. FDIC, 315 U. S. 447, 62 S.Ct. 676, 86 L. Ed. 2d
956 (1942), Tenplin v. Weisgram 867 F.2d 240 (5th G r.1989), cert.
denied, 493 U S 814, 110 S.C. 63, 107 L.Ed.2d 31 (1989), and 12
US C § 1823(e) (1988), because the sinulated sale was not
reflected in Valley Federal's records. In their response to the
nmotion for summary judgnent, the Aivarezes di sclainmed any reliance
on the previously alleged sinulated sale of the East G trus Street
property, expressly relying instead on Texas honestead | aw.

The United States Magistrate Judge recommended that summary
judgnent be granted for the RTC, on the grounds that the lien
created by Jesus' deed of trust renmained a valid and existing lien
on the property at 814 East Citrus Street. The nmgistrate held
specifically that "[e]ven if the subject property was the honest ead
of [G@uadal upe and Viola] prior to Decenber 18, 1981, it ceased to
be their honestead after they transferred all their interest in the
property to [Jesus]," and "Article 16 8 50 of the Texas
Constitution (re: honmestead) has no application in this case as

[ Guadal upe and Viola] sold all their interest in the property
and abandoned any honestead clai mon or before Decenber 18, 1981."

The magistrate further held that Guadal upe and Viola's honestead



claim was untenable because it could "only be established by
provi ng the existence of an oral agreenent contrary to the witten
agreenent between the parties (the subject Note and Deed of
Trust)," and under D OCench Duhne, Tenplin, and 8§ 1823(e) the
divarezes were estopped fromasserting such a side agreenent. The
district court adopted the magi strate's report and recommendati on,
and the A ivarezes appeal.
I
The Qdivarezes contend that the district court erred by
granting sunmary judgnent in favor of the RTC W review the
district court's grant of summary judgnent de novo. Davis v.
I[I'linois Cent. R R, 921 F.2d 616, 617-18 (5th Cr.1991). Summary
judgnent is appropriate if the record discloses "that there is no
genuine issue of material fact and that the nobving party is
entitled to a judgnent as a matter of law" Fed. R Cv.P. 56(c).
The divarezes contend that summary judgnent was i nproper
because, contrary to the magistrate's conclusion, they were not
barred by D OCench Duhnme, Tenplin, and 12 U S. C. 8§ 1823(e) from
asserting their claimof a honestead exenption. They argue that
D Cench Duhnme, Tenplin, and 8 1823(e) are inapplicable because
Guadal upe and Viola's honestead claimis not predicated on a side
agreenent . The divarezes also challenge the district court's
holding that the property at 814 East Citrus "ceased to be
[ Guadal upe and Viol a's] honestead after they transferred all their
interest in the property to" Jesus. The Oivarezes concede that

the record reflects a sale of the East Citrus Street property to



Jesus,! but they argue that GGuadalupe and Viola's continued
occupancy of the prem ses is sufficient to sustain their honestead
exenpti on.

We assune arguendo that (1) Guadal upe and Viol a's honestead
claimis not predicated on a side agreenent; (2) the district
court's reliance on D QGench Duhne, Tenplin, and 8§ 1823(e) was in
error; and (3) the divarezes therefore are not estopped from
claimng a honestead exenption. W decide only whether the
property in Alanp "ceased to be [ Guadal upe and Viola's] honestead
after they transferred all their interest in the property" to
Jesus, despite the fact that they allegedly continued to use the
property as their honestead.? W review de novo the district
court's determnation of that state |law question. See Matter of
Bradl ey, 960 F.2d 502, 507 (5th Cr.1992) ("The de novo standard
requires that this Court conduct an independent anal ysis of Texas
homestead law." (citing Sal ve Regina College v. Russell, 499 U S.
225, 230-232, 111 S.C. 1217, 1221, 113 L. Ed.2d 190 (1991))), cert.
denied, --- US ----, 113 S . C. 1412, 122 L.Ed.2d 783 (1993).

!Counsel for the Aivarezes conceded this at oral argunent.

2@Guadal upe and Viola's sale of the East Citrus Street
property deprived them of any honestead interest which could
prevent foreclosure of the RTC s lien. See infra. Because
Guadal upe and Viola's honestead claimfails on its nerits, we
affirmthe judgnent of the district court, and we need not decide
the issue of estoppel. The Aivarezes rely heavily on In re
Patterson, 918 F.2d 540 (5th G r.1990), In re Rubarts, 896 F.2d
107 (5th Gir.1990), In re Niland, 825 F.2d 801 (5th Cr.1987),
and In re Howard, 65 B.R 498 (Bankr.WD. Tex. 1986), all of which
deal primarily with the issue of when a party is estopped from
claimng a honestead exenption. Because we do not reach the
i ssue of estoppel, we do not address the divarezes' argunents
prem sed on Patterson, Rubarts, N |and, and Howard.
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The Constitution of the State of Texas provides:

The honestead of a famly, or of a single adult person,
shall be, and is hereby protected fromforced sale, for the
paynment of all debts except for the purchase noney thereof, or
a part of such purchase noney, the taxes due thereon, or for
work and material used in constructing inprovenents thereon,
and in this last case only when the work and naterial are
contracted for in witing, with the consent of both spouses,
inthe case of a famly honestead, given in the sanme manner as
is required in maki ng a sal e and conveyance of the honestead,
nor may the owner or claimant of the property clainmd as
homestead, if married, sell or abandon the honestead w thout
the consent of the other spouse, given in such manner as may
be prescribed by law. No nortgage, trust deed, or other lien
on the honestead shall ever be valid, except for the purchase
nmoney therefor, or inprovenents made t hereon, as herei nbefore
provi ded, whet her such nortgage, or trust deed, or other lien,
shal | have been created by the owner alone, or together with

his or her spouse, in case the owner is nmarried. Al |
pretended sal es of the honestead involving any condition of
def easance shall be void. This anendnent shall becone

ef fective upon its adoption.

Tex. Const. art. Xvl, 8§ 50. "A honmestead is the dwelling house
constituting the famly residence, together with the | and on which
it is situated and the appurtenances connected therewith."
Lifemark Corp. v. Merrit, 655 S.W2d 310, 314 (Tex.App.—Houston
[14th Dist.] 1983, wit ref'd n.r.e.). "I't is well settled in
[ Texas] that in order to establish honmestead rights, the proof nust
show a conbi nation of both overt acts of honestead usage and the
intention on the part of the owner to claim the land as a
honest ead. " I d.; Sims v. Beeson, 545 S W2d 262, 263
(Tex. G v. App. Fyler 1976, wit ref'd n.r.e.).

We assune arguendo that Viola and CGuadal upe established
honmestead rights in the property at 814 East Citrus before selling
the property to Jesus. The inportant question, however, is whether

the property was the honestead of Guadalupe and Viola on 18



Decenber 1981, when Jesus executed the note and deed of trust in
favor of Valley Federal Savings. See Braden Steel Corp. .
McC ure, 603 S.W2d 288, 294 (Tex.CG v. App.-Amarillo 1980) ("[T]he
validity of the deed of trust is determ ned by the conditions that
existed at the tinme the lien was given...."); see also I nwood
North Honmeowners' Ass'n v. Harris, 736 S.W2d 632, 635 (Tex.1987)
("[When the property has not becone a honestead at the execution
of the nortgage, deed of trust or other Ilien, the honestead
protections have no application even if the property |ater becones
a honestead."). On 18 Decenber CGuadal upe and Viola did not have
title to the property at 814 East GCitrus; title was held by
Jesus.® Because @uadal upe and Viola occupied the property with
Jesus' perm ssion, but without any title to the property, their
interest in the premses was a tenancy at will. See DeGassi V.
DeGrassi, 533 S.W2d 81, 87 (Tex.C v. App. -Amarillo 1976, wit ref'd
n.r.e.) ("The occupancy of the residence by the grantors after the
conveyance was Wi th the perm ssion of [the grantee] and constituted
a tenancy at wll. That the grantors paid no rent for their
occupancy does not affect the existence of the |andlord-tenant
relationship.").

Under Texas law a homestead claimant need not hold the
property in fee sinple in order to invoke the exenption. "[A]ny

possessory interest in a lot or lots, the fee-sinple title not

%The A ivarezes do not challenge the magistrate's
fi ndi ng—whi ch was adopted by the district court—that "[o]n
Decenber 18, 1981, JESUS GUADALUPE OLI VAREZ was the record owner
of the property [at 814 East Citrus Street]."
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being required to support it, coupled with the requisite occupancy
by t he husband and his famly, is sufficient to support a honestead
claim" Capitol Aggregates, Inc. v. Wil ker, 448 S. W2d 830, 837
(Tex. G v. App. —Austin 1969, wit ref'dn.r.e.); First Nat'l Bank of
Kauf man v. Disnmukes, 241 S.W 199, 200 (Tex.C v.App.—TFexarkana
1922, no wit). Furthernore, "[i]t has been held that the rura
homestead rights protected by Article 16, Section 50 of the
Constitution of Texas may attach to property held ... at the wll
of the record owners." Sullivan v. Barnett, 471 S . W2d 39, 43
(Tex.1971) (citation omtted) (citing cases).

However, according to the Texas Suprene Court "[i]t is ... a
wel | -recogni zed principle of law that one's honmestead right in
property can never rise any higher than the right, title, or
interest that he owns in the property attenpted to be inpressed
wth a honmestead right." Sayers v. Pyland, 139 Tex. 57, 161 S. W 2d
769, 773 (1942), cited in Inwod North Honmeowners' Ass'n, 736
S.W2d at 636.% In Shepler v. Kubena, 563 S . W2d 382

(Tex. G v. App. —Austin 1978, no wit), that principle was applied to

a honestead clai mant who, |ike Guadal upe and Viola, occupied her
honmestead under a tenancy at will. See id. at 386. The Austin
Court of Cvil Appeals decided that the honestead claimant's

"exenption from forced sale protect[ed] only such estate as she

[held] in the property,"” and that the claimnt, "having naked

‘See al so Capitol Aggregates, 448 S.W2d at 836 (noting that
where "the cl ai mant woul d not have the right of possession or
title ... there would be nothing to which a claimof honestead
could attach").



possession wthout any title ... [could] maintain her claim of
honmest ead against all creditors save the true owner or one having
better title." 1d. (citing Sayers).® It was further held that the
"honmestead interest in the possessory estate of a tenancy at wl|
[ woul d] survive judicial foreclosure of the deed of trust and
sale of the property,"” but "the longevity of [that] estate [woul d]
depend ultimately upon decision of the new fee title owner, at
whose option the tenancy at wll [mght] be termnated or
extended." Id.
The foregoi ng deci si ons suggest that, because Guadal upe and
Vi ol a occupied the 814 East Citrus residence with the intent that
it woul d be their honestead, a valid homestead interest attached to
their possessory interest in the property. However, because any
such honestead interest could rise no higher than Guadal upe and
Viola's interest inthe property—a tenancy at will—+t protects from
foreclosure only their right to remain on the property at the wll
of the title holder. Therefore Viola and Guadal upe do not have a
ri ght enforceabl e agai nst the RTCto possess the East Ctrus Street
property, and the district court correctly held that the RTC has a
valid and existing lien on the property.
A nunber of Texas cases suggest that absence of record title

conpl etely negates any honestead right, despite occupancy of the

°See al so Ceveland v. Mlner, 141 Tex. 120, 170 S.W2d 472,
475 (1943) ("Possibly the honmestead | aws, |iberally construed,
woul d have prohibited interference by judicial process with
M I ner's possession of the prem ses in a contest between him and
his creditor.... Mlner had nerely perm ssive and partia
possession....")



property by the honestead clainmant.?® Those decisions provide
addi tional support for our holding that Texas honestead | aw does
not invalidate the RTCs lien. W need not decide whether those
cases would defeat CGuadalupe and Viola's honestead interest in
their tenancy at will. Even if Guadalupe and Viola's tenancy at
Wil is protected by the honestead exenption, that tenancy affords
themonly the right to remain on the property so long as permtted
to do so by the title hol der. See Shepler, 563 S.W2d at 386
Therefore neither the validity of the RTCs lien nor its right to

foreclose is conprom sed by the tenancy at will held by Guadal upe

6See Greene v. Wiite, 137 Tex. 361, 153 S.W2d 575, 579, 586
(1941) (holding that honestead exenption was unavail abl e "even
t hough [claimants] were ... living on the land and claimng it as
honmestead" with the "perm ssion or acqui escence" of the owner,
"for they could have no honestead right or interest in land to
which they had no title"); Rettig v. Houston Wst End Realty
Co., 254 S.W 765, 767-68 (Tex.Commi n App. 1923, judgnit adopted)
(hol ding that son had no honestead interest in property, even
t hough he resided upon it with his father's consent, because son
had neither title, nor a present right to possess |and, nor right
to demand partition fromfather, who was his cotenant); Nash v.
Conatser, 410 S.W2d 512, 521-22 (Tex. G v. App.—bBallas 1966, no
wit) ("It is the law of this state that when ... a business
honmestead is conveyed to a corporation ... the property is no
| onger the honestead of the grantors, even though they may
continue to occupy it."); Sparks v. Robertson, 203 S. W2d 622,
626 (Tex.C v. App. -Austin 1947, wit ref'd) ("One can not have a
honmestead interest in property the title to which is in neither
spouse nor in the comunity."); WIIlianms v. Corpus Christi Bank
& Trust Co., 104 S.W2d 56, 57 (Tex.CG v. App.—San Antoni o 1937,
wit ref'd) ("After the WIlians had conveyed this tract to the
Townsi te Conpany, it ceased to be their honmestead, and ... the
fact that they continued to use the land at the sufferance of the
grantees[ ] did not change the situation."); Hanpton v.
Glliland, 23 Tex.C v.App. 87, 56 S.W 572, 573-74 (1900, no
wit) (holding that son, who lived on land entirely by virtue of
his nother's consent, "owned no estate to which the honestead
right could attach,” and that "the honestead right cannot be
based on so precarious a tenure" as the son's occupancy at the
w Il of his nother).
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and Viol a, and we need not deci de whet her that tenancy is protected
fromforecl osure by Texas honestead | aw.

The QA ivarezes contend, nevertheless, that their honestead
interest in the East Citrus Street property persisted on 18
Decenber 1981-when Jesus executed the note and deed of
t rust —because t hey never abandoned t heir honestead by di sconti nui ng
its use as such. They <cite In re Hunt, 61 B R 224
(Bankr. S. D. Tex. 1986), where the bankruptcy court stated, "when
there is a honme in fact, such hone cannot be abandoned while
actually used as the honme of the famly." Id. at 229. Hunt is
factual ly distingui shabl e, because the honestead claimant in that
case had not alienated title to the honmestead. See id. at 226
The cl ai mant purchased a new hone in Houston and argued that it
becane his honestead i medi ately upon its purchase, even though he
had not yet sold or vacated his honestead in Mdland. See id. at
227-29. The bankruptcy court rejected that argunent, hol di ng that
the claimant's honmestead i nterest remai ned attached to the M dl and
property. See id. at 229. Because title to the Mdland property
remai ned with the honmestead clai mant, Hunt does not stand for the
proposition that a honmestead interest persists despite alienation
of title, so long as occupancy conti nues.

Furthernore, we do not believe that the rule set out in
Sayers, Inwood North, and Shepler—that a honestead interest can
rise no higher than the claimant's interest in the property—+s in

conflict with the often cited rule that abandonnent occurs only

11



when use of the honestead is discontinued.’ Abandonnent and
alienation of title have frequently been described as distinct
met hods of extinguishing a honestead interest. See, e.g., United
States v. Rodgers, 461 U.S. 677, 686, 103 S.C. 2132, 2139, 76

L. Ed. 2d 236 (1983) (stating that Texas honestead exenption may not

be di vested "except by abandonnent or a voluntary conveyance
(quoting Paddock v. Seinoneit, 218 S.W2d 428, 436 (Tex.1949)));
Matter of Bradley, 960 F.2d at 507 n. 8 (" "The only way for
property to lose its honestead, after it has been dedicated as a

homestead, is by death, abandonnent or alienation.' (quoting
Garrard v. Henderson, 209 S.W2d 225, 229 (Tex.C v.App.-—Ballas
1948, no wit))); Intertex, Inc. v. Kneisley, 837 S.W2d 136, 138
(Tex. App. —Houston [14th Dist.] 1992, wit denied) ("Th[e]
conveyance was nmade on May 15, 1985. Upon this date, the property
ceased being the Bealls' honmestead.... The Texas case lawis clear
that a honestead property |oses its honestead protection upon the
death of the clainmnts, abandonnent or alienation by them...");
Hollifield v. Hlton, 515 S.W2d 717, 721 (Tex. G v. App. —Fort Wrth
1974, wit ref'd n.r.e.) ("It is settled |aw that once honestead
character has attached to realty and the famly relationship
continues to exist, it can be termnated only by sale or actua

per manent abandonnent of use as such."); Long Bell Lunber Co. v.

MIler, 240 S.W2d 405, 406-07 (Tex.CGv.App.-Amarillo 1951, no

‘See, e.g., Franklin v. Wods, 598 S.W2d 946, 949
(Tex. G v. App. —€or pus Christi 1980, no wit) ("Abandonnent of a
honmestead requires both the cessation or discontinuance of use of
the property as a honestead coupled with the intent to
per manent |y abandon the honestead.").
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wit) ("[T]he honmestead exenption was not | ost by alienation or by
death, so we have only the proposition of whether or not the
honmest ead was | ost by abandonnent."). These cases strongly suggest
that alienation of title may result in term nation of a honestead
i nterest, even though abandonnent by di scontinuati on of use i s not
shown.

Birdwell v. Burleson, 31 Tex.CGv.App. 31, 72 SSW 446 (1902,
wit ref'd), at first blush seens to suggest that Texas honestead
| aw prohi bits foreclosure of the RTC s |Iien even though Guadal upe
and Viola did not hold title to the honestead property when the
lien attached. The Court of G vil Appeals in Birdwell described
the issue before it as follows:

Briefly stated, the question is whether a father, residing

wth his mnor children upon |and, the legal title to whichis

entirely in the children, and nmanagi ng and controlling such
| and, and using the proceeds for the support of hinself and

the famly, has such interest in the land as will form the
basis of a honestead exenption. It is true that he has no
legal titletotheland.... Yet, heis in possession, and his
possession is in no wise unlawful or wongful.... He cannot

be said to be an intruder or bare trespasser.
ld. at 448. The court held that the property was exenpt from
forecl osure by a creditor of the father, because "where property is
rightfully and peaceably held in possession, and occupied as the
home of the famly, it should be exenpt from forced sale, even
t hough that possession be nerely permssive." |d. at 449-50.

Birdwel | is distinguishable, however, because in that case the
honmest ead exenption was not asserted against a creditor of the
title holder. In Birdwell, the honestead exenption was asserted

against a creditor of the father, who held no title to the
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property. See id. at 447. |In this case, on the other hand, the
Oivarezes press their honestead claim against the RTC as a
creditor of Jesus, the title holder to the honmestead property.
Shepl er recogni zed this distinction by holding that the honestead
claimant, "having naked possession wthout any title ... my
mai nt ai n her cl ai mof honestead agai nst all creditors save the true
owner or one having better title." Shepler, 563 S.W2d at 386
(enphasi s added). The Court of GCvil Appeals in Birdwell

acknowl edged the sanme principle, quoting the foll ow ng | anguage

from Pendl eton v. Hooper, 87 Ga. 108, 13 S.E. 313 (1891): "[A]s
[ Hooper] retai ned possession, heis still the owner against all the
wor | d, except his donees.... Even were he a trespasser relatively

to his donees, he would, whilst in possession, be owner relatively
to his creditors.” Birdwell, 72 SSW at 449. Because Quadal upe
and Vi ol a assert their honestead exenption agai nst a party cl ai m ng
under the title holder, Birdwell is not controlling. See 43
Tex. Jur. 3d Honesteads 8 45 (1985) ("Mere possession is enough to
sustain a clai mof honestead and prevent a forced sal e agai nst all
the worl d except the true owner and those claimng under him").
Because Viola and Guadal upe's honestead interest can rise no
hi gher than their interest in the honestead—a nere tenancy at
W | —+he honestead exenption protects, at nost, their right to
remain on the land at the will of the title holder. Therefore the
district court correctly held that the RTC s lien is valid. There
is no genuine issue of material fact, and the district court

properly granted summary judgnent for the RTC
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For the foregoing reasons, we AFFIRM 8

8The A ivarezes and the RTC agree that the follow ng
conclusion of lawin the United States Magi strate Judge's report
and recommendation is erroneous in two respects: "17. In the
case at hand, summary judgnent is proper, because when vi ew ng
the evidence in the |ight nost favorable to Plaintiff, there is
no genuine issue as to any material fact and Defendants are
entitled to judgnent as a matter of law. " The statenent that
"Defendants are entitled to judgnent as a matter of law' is
erroneous because the plaintiff, RTC, not the Defendants, noved
for summary judgnent. The statenent that the court viewed the
evidence "in the light nost favorable to Plaintiff" was al so
erroneous. In ruling on a notion for sunmary judgnent, the
district court views the evidence in the light nost favorable to
the party opposing the notion—+n this case the defendants, the
Oivarezes. Reversal is not required, as the record reveal s that
the foregoing errors were nerely clerical and did not result in
prej udi ce.
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