United States Court of Appeals,
Fifth Grcuit.
No. 93-7077.
| NGALLS SHI PBUI LDI NG, I NC., Plaintiff/Appellee,
V.
ASBESTOS HEALTH CLAI MANTS, [ ntervenors-Appell ants,
and
N. Sandra Kitchin, District Director for the Sixth Conpensation
District, Ofice of Wrkers' Conpensation Prograns, United States
Departnent of Labor, Defendant/ Appell ant.
March 30, 1994.

Appeals from the United States District Court for the Southern
District of M ssissippi.

Bef ore JOHNSQON, GARWOOD, and JOLLY, Circuit Judges.

JOHNSON, G rcuit Judge:

Ingalls Shipbuilding, Inc. ("Ingalls") filed the instant
action seeking to conpel N Sandra Kitchin, the District Director
for the Sixth Conpensation District (the "Director"), to transfer
t he asbest os cl ai ns of approximately 3,100 former Ingalls' shipyard
workers to the O fice of the Adm nistrative Law Judge ("QALJ") for
a hearing. The district court granted a wit of mandanus orderi ng
the Director to refer the cases. The Director appeals. W AFFI RM

FACTS AND PROCEDURAL HI STORY

On Cctober 10, 1990, Ingalls filed with the OALJ a Mdtion to

Consolidate and Mdtion for Summary Decision concerning certain

asbestos clains by former Ingalls' shipyard workers on file with



the Director.! Along with that filing, Ingalls formally requested
that the Director transfer the enunerated clains to the OALJ for an
adm ni strative hearing. On Novenber 2, 1990, and February 15,
1991, Ingalls nmade identical filings with respect to newy
identified clains bringing the total nunber of clains that it
requested the Director to transfer to the QALJ for a hearing to

approxi mately 3, 100.°2

IN. Sandra Kitchinis the local District Director of the
Departnent of Labor's O fice of Wrkers' Conpensation Prograns
("ONCP"). She is responsible for the general adm nistration of
t he Longshore and Har bor Wrkers' Conpensation Act ("LHWCA"), 33
US C 8 901 et seq., in the Sixth Conpensation District.

’2lngalls conpiled this list of nearly 3,100 clainms by
searching the records to find all clains against it wherein the
claimants had accepted one or nore tort settlenments with
third-party defendants wi thout obtaining Ingalls' formal, witten
approval. This action by Ingalls was pronpted by our opinion in
Nicklos Drilling Co. v. Cowart, 907 F.2d 1552 (5th Cr.1990). In
Cowart, a panel of this Court held that, pursuant to 33 U S.C. §
933(9g) (1), failure of a claimant to obtain the approval of both
the enpl oyer and the enployer's insurance carrier before entering
into a settlenent would result, w thout exception, in forfeiture
of benefits under the LHWCA. |d. at 1553; See al so, Petrol eum
Hel i copters, Inc. v. Barger, 910 F.2d 276, 278 (5th G r.1990);
Petrol eum Hel i copters, Inc. v. Collier, 784 F.2d 644, 647 (5th
Cir.1986). On rehearing en banc of the Cowart case, this Court
affirmed the panel's opinion and further made it clear that this
approval -or-forfeiture provision applied even if the enployer was
not paying benefits at the tinme of settlenment. N cklos Drilling
Co. v. Cowart, 927 F.2d 828, 830 (5th G r.1991) (en banc ).
Finally, the United States Suprene Court granted certiorari and
affirmed the en banc opinion of this Court. Estate of Cowart v.
Nicklos Drilling Co., --- US ----, 112 S.Ct. 2589, 120 L.Ed.2d
379 (1992).

Ingal | s argues that these decisions entitle it to
summary judgnent defeating the |isted clains and thus
Ingalls seeks to force these clains to adjudication on the
merits so as to dispose of them \Wether Ingalls is correct
and is therefore entitled to sunmary judgnent is not before
this Court. That nust be decided on the particular facts of
each case by the ALJ to whom such cases are assigned and we
express no opinion in that regard. Instead, the issue we
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I n Decenber of 1990, at Ingalls' request, the Director did
refer a group of fifty-five of these clainms® to the OALJ for a
hearing and di sposition on Ingalls' substantive notions. However,
the Director then refused to transfer the balance of the cases.
| nstead, over the next several years, the Director continued in
devi sing new and i nventive rationales for deferring the referral of
t hese cl ains. Hence, on October 10, 1991, Ingalls filed the
i nstant mandanus action seeking to force the Director to transfer
t he cl ai ns.

The district court ruled in favor of Ingalls finding that the
Director had a nondiscretionary duty under the LHWCA to order a
hearing before the QALJ when requested by an interested party.
Thus, on January 7, 1993, the district court issued an order
conpelling the Director to transfer the asbestos clains to the
QALJ. The parties now appeal.

1. JURI SDI CTI ON

Initially, we nmust respond to the Director's contention that
the district court lacked jurisdiction to issue the instant
mandanus order. Subject matter jurisdiction is a question of |aw
over which we exercise plenary review. Ceres GQulf v. Cooper, 957
F.2d 1199, 1204 (5th Cir.1992).

In this case, jurisdiction in the district court 1is

predi cat ed on t he Mandanus and Venue statute. That statute broadly

face today is whether the district court was correct in
conpelling the Director to order a hearing before the QALJ.

3This group of cases was identified as the "Pate cases"
after the nane of the plaintiffs' attorney who had filed them
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provides that "[t]he district courts shall have origina
jurisdiction of any action in the nature of mandanus to conpel an
of ficer or enployee of the United States or any agency thereof to
performa duty owed to the plaintiff.” 28 U S C § 1361. The
current action was brought in an attenpt to conpel the Director, an
officer of the United States, to performa duty allegedly owed to
the plaintiff pursuant to the LHWCA, a federal statute. Thus, it
is clear that this action falls squarely within the anbit of this
stat ut e.

Nevert hel ess, the Director contends that we should renove this
action from the reach of section 1361 on the strength of
Tel econmuni cati ons Research & Action Center v. FCC, 750 F.2d 70
(D.C.GCr.1984) (hereinafter TRAC). In TRAC, the D.C. Grcuit held
that where an agency's governing statute vests jurisdiction for
review of agency action in the court of appeals, that court also
has the power to conpel agency action in aid of that jurisdiction.?
TRAC 750 F.2d at 77. Further, the TRAC court explained that the

existence in the appellate court of the power to conpel agency

“The TRAC court identified two sources of authority to
support its conclusion that the court of appeals was enpowered to
conpel agency actions when review over that agency's action is
entrusted by statute in the court of appeals. First, the court
held that the AIl Wits Act, 28 U S. C. §8 1651, provided that
court with the authority to issue all wits necessary to protect
its prospective jurisdiction. TRAC, 750 F.2d at 76. Second, the
TRAC court found support in the | anguage of the Adm nistrative
Procedure Act (APA) which states that the review ng court shal
"conpel agency actions unlawfully w thheld or unreasonably
delayed ..." 5 U S.C. 8§ 706(1). Fromthis |anguage, the D.C.
Circuit gleaned a congressional intent that the courts designated
by statute to revi ew agency actions play an inportant role in
conpel I i ng agency action that has been inproperly w thheld or
del ayed. I1d. at 77.



action defeated mandanmus jurisdiction in the district court
pursuant to 28 U. S.C. 8§ 1361 because nmandanus i s not avail abl e when
review by other neans is possible. 1d. at 77-78.

Even if we chose to follow our sister circuit's holding in
TRAC, we do not believe that this would conpel a holding in this
case that the district court |acked jurisdiction. This is because
in TRAC, the appellate court's jurisdiction to conpel action by the
FCC was based on the statutorily conferred jurisdiction to review
final FCC actions. Wile the LHWCA does provide for review by the
court of appeals, that reviewis limted to final orders of the
Benefits Review Board (the "Board"). 33 U.S.C. 8§ 921(c). However,
the action or inaction at issue in the instant case is attributable
to the Director and not the Board.

Prior to 1972, the Director had both the adm nistrative duties
and the full adjudicatory authority under the LHWCA.® |In 1972,
t hough, Congress anended the LHWCA and split the authority for

these two functions.® The Director retains authority for the

SMor eover, conpensation orders issued by the deputy
conmi ssioners were reviewable in the district court. Inre
Conpensati on Under Longshore & Harbor Wrkers' Conpensation Act,
889 F.2d 626, 629 (5th Cr.1989).

SUnder 33 U.S.C. 8§ 919(d), the authority to act as hearing
of ficer was transferred fromthe deputy conmm ssioners (the
Director herein) to the OALJ. Specifically, that section
provi des t hat

"Any such hearing shall be conducted by a [sic]
admnistrative law judge.... Al powers, duties, and
responsibilities vested by this chapter, on Cctober 27,
1972, in the deputy comm ssioners with respect to such
hearings shall be vested in such adm nistrative | aw

j udges. "



overall admnistration of the statute. Subst antive |egal or
factual disputes arising under the LHWA, however, are to be
decided by the OALJ with reviewto the Board.” Director, Ofice of
Wor kers' Conpensation Prograns v. O Keefe, 545 F.2d 337, 343 (3d
Cir.1976).

Review by this Court is limted to final orders nmade by the
Board in the exercise of its adjudicatory authority. 33 U S C 8§
921(c). The LHWCA does not, however, extend to this Court original
jurisdiction over the actions of the Director in the exercise of
her adm nistrative authority.

As we have no statutorily conferred jurisdiction over the
actions of the Director, the All Wits Act would not provide this
Court with jurisdiction to conpel action by the Director. 28
US C § 1651(a). Hence, reviewis not otherw se available in the
court of appeals and thus, even under the reasoning of the TRAC
court, there is no basis to defeat the mandanus jurisdiction of the
district court under 28 U.S.C. § 1361. See TRAC 750 F.2d at 77-78.

Therefore, we conclude that jurisdictioninthe district court
to issue the instant order was proper pursuant to the Mandanus and
Venue statute, 28 U S.C. § 1361
2. MANDAMUS

33 U.S.C. § 919(d).

The Board is authorized "to hear and deterni ne appeal s
rai sing a substantial question of law or fact ... from decisions
Wth respect to clains of enployees...."” 33 U S. C. 8§ 921(b)(3).
It is a "quasi-judicial body presented with select cases and not
an agency involved in the overall adm nistration of the statute.™
O Keefe, 545 F.2d at 343; See al so Ryan-Wal sh Stevedoring Co.,
Inc. v. Trainer, 601 F.2d 1306, 1314 n. 7 (5th Cr.1979).
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Mandamus is only appropriate when the claimis "clear and
certain and the duty of the officer is mnisterial and so plainly
prescribed as to be free fromdoubt." G ddings v. Chandler, 979
F.2d 1104, 1108 (5th Cr.1992); See also Nova Stylings, Inc. v.
Ladd, 695 F.2d 1179, 1180 (9th G r. 1983). Mandanus is thus not
generally available to review the discretionary acts of public
officials. Gddings, 979 F.2d at 1108. Though this is a difficult
burden for a plaintiff to neet, we believe that the plaintiff
herein has shown that it is entitled to relief.

The duty in this case stens fromthe text of the LHACA. That
statute provides that "[t]he [Director] shall nake or cause to be
made such investigation as [she] considers necessary in respect of
the claim and upon application of any interested party shall order
a hearing thereon.” 33 U S.C. 8§ 919(c) (enphasis added). That
this section creates a clear, non-discretionary duty on the part of
the Director was decided by this Court in Atlantic & Qlf
St evedores, Inc. v. Donovan, 274 F.2d 794, 802 (5th Cir.1960); See
also Pyro Mning Co. v. Slaton, 879 F.2d 187, 190 (6th Cr.1989).

The facts in Atlantic & GQulf are very simlar to the case at
bar . In Atlantic & @Qulf, the enployer requested a hearing, and
when the director refused, the enpl oyer sought a nmandatory order in
the district court to conpel a hearing. After dismssal in the
district court, the case cane before this Court presenting the

issue of whether the district court could properly order the



Director to proceed to a hearing.® Atlantic & Qulf, 274 F.2d at
796.

After reviewing the LHWCA, this Court found that, under 33
US C 8 919(c), the Director had a clear and mandatory duty to
proceed to a hearing. |d. at 802. Further, the Atlantic & Qulf
Court found that the Director was in derogation of that duty and
that the district court was enpowered to i ssue a suitabl e nandat ory
order to conpel conpliance with that duty.?®

The Director herein does not seriously dispute the mandatory
nature of this duty. Instead, she contends that she has discretion
to delay the performance of that duty. The exercise of this
discretionis justified, she argues, because del aying the referral
of these cases would not prejudice Ingalls and because of the

adm ni strative concerns she has raised. 1

8Thi s case was decided prior to the 1972 Anendnents to the
LHWCA which split the adm nistrative and adjudi catory functions
between the Director and the QOALJ respectively. Thus, at the
time that the Atlantic & Qulf case was decided, the Director not
only handl ed the adm nistrative duties under the LHWCA, but he
al so served as the hearing officer. See 33 U S. C. 8§ 919(d).

The Atlantic & Qulf Court found that this power to conpel
action by the Director was inherent in the LHWCA itself.
However, even if were not, the Court explained that it certainly
did exist under the provisions of the APA. Specifically, the
Court found that every agency has a duty to conclude any matter
before it with reasonabl e dispatch and that the courts are
specifically enpowered to review the inaction of an agency and to
"conpel agency action unlawfully w thheld or unreasonably
del ayed." Atlantic & Gulf, 274 F.2d at 802 (quoting 5 U S.C. §
706(1)).

Specifically, she argues that imediate referral of so
| arge a nunber of cases will overburden her office and i nundate
the OQGALJ. Accordingly, she clains she has discretion to manage
the referral of these cases to the OALJ so as to conserve
adm ni strative resources and maxim ze the efficiency of the
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We cannot agree that the Director possesses discretion to
delay ordering a hearing after a request for one has been nade.
Under the LHWCA, the Director is expressly granted broad discretion
inthe early stages of a claim As the majority of clains involve
probl ens that result from m sunderstandi ngs or m stakes of fact or
| aw which "seldom require resolution through formal hearings...
the [Directors] are enpowered to am cably and pronptly resol ve such
probl enms by informal procedures.” 20 CF.R § 702.301. These
efforts usually take the form of informal discussions, witten
communi cations or informal conferences at the Director's office.
20 CF. R 8§ 702.317.

However, if it becones apparent that the claim cannot be
settled am cably, or on application of an interested party, the
Director's discretion ends and she nust refer the case to the OALJ
for a hearing. This is clear fromthe governing regul ati ons whi ch
state that

if [the Director] is satisfied that any further conference

woul d be wunproductive, or if any party has requested a

hearing, the [Director] shall prepare the case for transfer to

the Ofice of the Chief Admnistrative Law Judge.
20 CF.R 8 702.316 (enphasis added). Further, it is clear from

the LHACA itsel f which nandates that the Director "upon application

adm ni strative process. Moreover, she argues that referral of
the cases shoul d be delayed until after disposition of the "Pate"
cases which are already before the OALJ. D sposition of these
cases, the Director contends, wll narrow the scope of the

di spute and hel p speed adj udi cation of the remaining cases

W t hout the adm nistrative burden of transferring all the cases
to the QALJ. Lastly, the Director clainms to have discretion to
defer transferring the clains to allow her to develop the clains
better through further informal investigation.
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of any interested party shall order a hearing thereon.” 33 U S. C
8§ 919(c).

To allow the Director discretion, after a request for a
heari ng has been made, to delay performance of this duty until such
time as she, in her discretion, decides that such a hearing is
ei ther necessary or admnistratively convenient would effectively
defeat the mandatory |anguage of these provisions. W do not
believe that this would be consistent with either the statute or
the regulations. Therefore, whether Ingalls would be prejudiced
and whatever the nerits of the adm nistrative concerns that the
Director has raised, we hold that the Director | acked discretionto
del ay the ordering of a hearing.!

In sum we note that Ingalls, an interested party herein, has
specifically and repeatedly requested that the Director transfer
the clains in issue to the QALJ for a hearing. Further, in her
reply brief tothis Court, the Director admts that disposition of
t hese cases through i nformal nmeans is highly unlikely. Under these
circunstances, we find that the Director had a clear, mnisterial
and nondiscretionary duty pursuant to 33 US. C 8 919(c) to
transfer the clains in issue to the OQALJ for a hearing. Moreover

like the Atlantic & Gulf Court, we believe that mandamus was the

1A reviewing court will generally give judicial deference
to a reasonable statutory interpretation by an adm nistrative
agency, Chevron United States, Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837, 104 S.Ct. 2778, 81 L.Ed.2d 694
(1984); however, the court "should not defer to an agency
position which is contrary to an intent of Congress expressed in
unanbi guous terns." Estate of Cowart, --- US at ----, 112
S.Ct. at 2594.
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proper renmedy to redress the Director's failure to carry out this
duty. Atlantic & GQulf, 274 F.2d at 802. Accordingly, the district
court did not err in granting mandatory relief to Ingalls ordering
the Director to conply with her statutory duty.
3. PROTECTI VE CLAI M5

More than ninety percent of the workers who filed the clains
in issue herein allege to have been exposed to asbestos in the
wor kpl ace, but at present they display only mnor or benign
pul monary changes w thout showi ng any current disability. Thus,
they have no present claim against Ingalls for disability.
Nevert hel ess, these workers filed clains with the Director pursuant
to an old adm nistrative practice whereby a worker would nmake a
"protective filing" to prevent the running of the statute of
limtations and thus preserve his or her right to seek conpensati on
for any possible future disability.!? See Generally Pillsbury v.
United Engineering Co., 342 U S. 197, 199, 72 S. C. 223, 224, 96
L. Ed. 225 (1952).

In light of this, the Director contends that even if Ingalls

woul d otherwi se have a right to demand that the Director transfer

2Under the old LHWCA provisions, the one year limtations
period for the right to conpensation for disability under the
LHWCA began to run at the tinme of the "injury." Mrathon G| Co.
v. Lunsford, 733 F.2d 1139, 1141 (5th Cr.1984). |In sone cases,
however, disability mght not arise froman on the job "injury"
until much later. In such a case, a worker's right to receive
conpensation for his disability could be tine-barred before it
even accrued. To alleviate this problem the D rector would
accept "protective filings" fromworkers who showed no current
disability to satisfy the requirenent that claimants file within
one year of their injury. Then, the claimwould be held in
abeyance until such tine as a conpensable injury devel oped, if
one ever did. See Pillsbury, 342 U S. at 199, 72 S.Ct. at 224.
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contested LHWCA clains to the QALJ for a hearing, we should hold
that these particular clains should be held in abeyance. This is
because they are not present clains for conpensation and, as such,
mai nt enance of these clains in no way prejudices Ingalls. I n
short, the Director would have us separate out these types of
clains and exenpt themfromthe purview of the duty inposed by 33
U S . C 8§ 919(c).

We do not choose to do this. First, as the Director's counsel
admtted in oral argunent, there is nothing on the face of these
clains to distinguish them as different from any other claim
Second, nothing in the LHWA or the governing regulations
aut horizes the filing of protective clains or even recogni zes their
exi stence. Moreover, the Board has specifically ruled that, under
the Act, there is no provision for protective filings. Al clains
filed with the Director are to be treated as active clains and,
once filed, section 919(c) directs an investigation, and if
requested by an interested party, a hearing. Black v. Bethlehem
Steel Corp., 16 B.R B.S. 138, 142 (1984). Finally, the practice of
filing protective clains is no | onger necessary. This is because
t he 1984 anendnents to the LHAWCA nmake it clear that the limtations
peri od does not begin to run until a worker knows (or shoul d know)
of the true nature of his condition, i.e., that it interferes with
his enploynent by inpairing his ability to work, and its causa
connection with his enploynent. 33 U S.C. 8§ 913(b)(2); See also
Mar at hon, 733 F.2d at 1141-42. As this adm nistrative practice has

been outdated for a decade, we do not wish to issue a ruling that
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woul d perpetuate this archaic and unnecessary procedure.

For these reasons, we hold that the protective clains filed in
the instant case enjoy no special status which would exenpt them
fromthe reach of 33 U S.C. § 919(c).

4. W THDRAWAL

The Director related to the district court that if the court
were to rule that the clains nust be referred to the QALJ, then
many claimants would likely seek to withdraw!® their clains rather
than bear the expense of, and risk an adverse ruling from an
adm ni strative hearing at the present tine.! Hence, the Director
argued that should the court rule that Ingalls was entitled to a
pronpt hearing, the claimants should be given an opportunity to
nmove for wthdrawal and the Director should be entitled to consider
and act on those notions prior to, and in lieu of, referring the
claims to the OALJ. The district court, however, did not address

this argunent, but rather it sinply ordered the Drector to

BUnder the governing regulations, the Director is
aut horized to permt such w thdrawal, before the adjudication of
aclaim if it is "for a proper purpose and in the claimant's
best interest...." 20 CF.R 8§ 702.225(a)(3). Mreover, the
wthdrawal is without prejudice to the filing of a later claim
subject to the tine limtations of the LHWCA. 20 CF. R 8§
702.225(c).

1This woul d be an unsurprising choice, particularly for
t hose who suffer no current disability and thus only nade
protective filings. This is because their only purpose in filing
was to protect against the running of the statute of Iimtations
should disability |later develop. As they are now protected by
the newlimtations period, there is little benefit in
mai ntaining their protective clains. 33 U S.C 8§ 913(b)(2);
Mar at hon, 733 F.2d at 1141-42. Al so, as disability may never
devel op, they may never have a claimto pursue. Until such tine
as they do have a claimto pursue, there is scant reason to wage
this admnistrative battle.
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transfer the clainms within a reasonable tinme, not to exceed thirty
days.

On appeal to this Court, the Director continues to argue that
she shoul d be all owed to consider notions for voluntary w t hdr awal
filed by the claimants. Ingalls, however, objects arguing that to
allow the Director to consider notions to wthdraw would be
contrary to the mandanus order. Further, Ingalls argues that
w t hdrawal shoul d not be all owed because Ingalls has joined issue
by its substantive notions. Lastly, Ingalls contends that the
issue is not properly before the district court.

W think that this issue was properly before the district
court and shoul d have been addressed. Qur review of this issueis
hanpered, however, because the record is not sufficiently devel oped
on this point. Nothing in the record discloses when, or even if,
proper notions to wthdraw have been filed. Moreover, the effect
of the district court's mandanus order on the Director's power to
consider notions to withdrawis unclear. Accordingly, we think it
best to remand this issue to the district court for further
devel opnent and explication on this issue.

CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court's
i ssuance of a wit of mandamus conpelling the Director to perform
her duty under 33 U S.C 8 919(c) and order a hearing on the
controverted LHACA cl ains in issue. However, we REMAND t he case to
allow the district court to further consider the issue of

wi t hdr awal .
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