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VWH TE, Associate Justice (Ret.).

Appel l ant chall enges certain portions of a decision of the
United States Departnent of Labor Benefits Review Board (the
"Board") awarding benefits to appellee under the Longshore and
Har bor Workers' Conpensation Act (the "Act"), 33 U S.C § 901 et
seq. Specifically, appellant contends that the Board erred in
affirmng the findings of the admnistrative | aw judge (the "ALJ")
on three points: the date of appellee's "maxi num nedica
i nprovenent," the availability of permanent total disability
benefits during the period of appell ee's vocational rehabilitation,
and the calculation of appellee's post-retraining wage earning
capacity. This court's review of Board decisions is |imted to
consi dering whether the Board "correctly concluded that the ALJ's

order was supported by substantial evidence on the record as a

“The Honorable Byron R Wiite, Associate Justice of the
United States Suprene Court, (Ret.), sitting by designation,
pursuant to 28 U S.C. § 294(a).



whole and is in accordance with the law. " Avondal e Industries,
Inc. v. Director ONCP, 977 F.2d 186, 189 (5th G r.1992). Because
we conclude that the Board's appraisal of the ALJ's careful
decision was correct on each of the points outlined above, we
affirm
| .

On January 11, 1983, Neil Abbott, Jr., the appellee, injured
his back while hanging tires, to be used as bunpers, around a
vessel at the Universal Iron Wrks facility in Houma, Louisiana.
Uni versal enpl oyed Abbott as a welder. Shortly after the injury,
Abbott was diagnosed as having a herniated disc; he received
treatnment from an orthopedic specialist until April 1984, when he
was released for return to work under significant restrictions.
Because of the nature of his back injury, Abbott was unable to
return to his previous, physically demanding job with Universal;
t he doctor recommended that Abbott seek vocational rehabilitation
so that he could change to a nore sedentary form of enpl oynent.

Follow ng his nedical release, Abbott sought vocational
counseling through the Departnent of Labor and was referred to
Jennifer Palnmer, a licensed vocational rehabilitation specialist.
Pal mer believed that Abbott was a good candi date for vocational
retraining rather than sinple placenent in an unskilled,
m ni num wage | ob; she therefore designed a rehabilitation and
retraining programthat would allow Abbott to earn a sal ary equal
to—+f not greater than—that which he had earned as a welder wth

Uni ver sal . Accordingly, in the fall of 1985, Abbott began a



four-year college programin nedical technology at Nicholls State
University in Lafayette, Louisiana. The Departnent of Labor paid
Abbott's tuition and required him to attend school full-tine
t hroughout the year. Abbott also was required to nmaintain a
certain m ninum grade point average. Palner believed that school
and fam |y pressures woul d have precl uded Abbott fromworking, even
on a part-tinme basis, had the Departnent of Labor allowed himto do
so. Abbott conpleted his program plus a one-year internship, on
July 25, 1990; he began working as a nedical technician the
followng nonth at Southern Louisiana Medical Center, a public
hospi tal .

Fromthe tinme of the accident until Septenber 15, 1986, Abbott
recei ved vol untary worker's conpensati on paynents fromuUniversal's
insurer or from Universal itself. These voluntary benefits were
pai d—and ended-whi | e Abbott was enrolled in the retraining program
at Nicholls State. Both Universal and its insurer apparently were
aware of Abbott's rehabilitation program while they nade the
conpensati on paynents, and neither objected. After Septenber 15,
because of the insolvency of Universal and its insurer, Abbott
sought conpensation benefits under the Longshore and Harbor
Wor kers' Conpensation Act from appellant, Louisiana |nsurance
Guaranty Association ("LIGA"), a non-profit, unincorporated entity
created by the Louisiana | egislature to pay clai ns when the prinmary
insurer is insolvent. See LSA-R S. 22: 1375 et seq.

In July 1988, an admnistrative |law judge issued an order

requiring LI GA to pay Abbott benefits for his continuing tenporary



total disability. The Board initially affirmed the ALJ's deci sion
inall respects. Abbott v. Universal Iron Wrks, Inc., 23 BRBS 196
(1990). On reconsideration, however, the Board remanded for a new
hearing on Abbott's entitlenent to benefits under the Act because
LI GA had never been given the opportunity to contest the nature and
extent of Abbott's disability.! Abbott v. Universal Iron Wrks,
Inc., 24 BRBS 169 (1991).

On remand, the ALJ found that Abbott had reached nmaxinmm
medi cal inprovenent on April 18, 1984, and determ ned that Abbott
was entitled to conpensation for tenporary total disability? until
he conpleted vocational retraining on July 25, 1990, and to
permanent partial disability conpensation thereafter. LI GA
appeal ed the ALJ's decision, and the Board affirned in all rel evant
respects. Abbott v. Louisiana Ins. Quaranty Ass'n, 27 BRBS 192
(1993). We are now asked to review three aspects of the Board's
decision, all of which concern the amount of benefits to which

Abbott is entitled and not LIGA' s liability therefor. W discuss

The Board denied LIGA's petition for a stay of conpensation
benefits while the appeal was being considered, an action that
was sustained in the courts. In re Conpensation Under Longshore
& Har bor Workers' Conpensation Act, 889 F.2d 626 (5th G r. 1989),
cert. denied sub nom Louisiana Ins. Guaranty Ass'n v. Abbott,
494 U.S. 1082, 110 S.Ct. 1813, 108 L.Ed.2d 944 (1990). The
i ssues presented in that earlier appeal are not rel evant here.

2As the Board | ater noted, the ALJ erred in characterizing
Abbott's total disability as tenporary during the period of
rehabilitation, which occurred after he reached maxi num nedi cal
i nprovenent. As we discuss infra, part Il1.A , the nature of a
claimant's disability is permanent once the clainmant reaches
maxi mum nedi cal i nprovenent, regardless of whether the extent of
that disability is total or partial. The Board corrected the
ALJ's error in term nology on appeal.
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each in turn
1.
A

A claimant is considered permanently disabl ed under the Act
if he or she has any residual disability after reaching maxi mm
medi cal inprovenent, the date of which is to be determ ned solely
by nedi cal evidence and i s not dependent on econom c factors. See
Trask v. Lockheed Shi pbuil ding & Construction Co., 17 BRBS 56, 60-
61 (1985). LIGA argues that the ALJ erred in concluding that
Abbott did not reach maxi num nedi cal inprovenent until April 18,
1984, because Abbott's treating physiciantestified in a deposition
t hat Abbott's physical condition had reached a "pl ateau"” in August
1983. In finding April 18, 1984, to be the relevant date, the ALJ
considered the doctor's estimation to have been a retrospective
characterization. That is, the physician was saying only that,
after the fact, it becane clear that Abbott made no significant
i nprovenent after August 1983. The ALJ reasoned, however, that the
| ater date represented the point of mnmaxi mum nedical i nprovenent
because the doctor continued to treat and eval uate Abbott between
August 1983 and April 1984; it was only then that the doctor
concl uded that nothing further could be done for Abbott. The Board
affirmed the ALJ's decision on this point; and LI GA apparently
bel i eves that the Board's hol di ng del ayed the poi nt at which LIGA's
conpensati on paynents to Abbott could potentially be reduced for
approxi mately ei ght nonths.

The Act provides coverage for four different categories of



disabilities: permanent total disability, tenporary tota

disability, permanent partial disability, and tenporary partia

disability. 33 U S C. 8§ 908. Thus, "[t]his statutory structure
i ndi cates two i ndependent areas of anal ysi s—ature (or duration) of
disability and degree of disability.” Stevens v. Director, OACP,

909 F.2d 1256, 1259 (9th G r.1990), cert. denied, 498 U S. 1073,

111 S . Ct. 798, 112 L.Ed.2d 860 (1991). The Act does not define
those terns, and hence the courts have been left to enunciate
standards for distinguishing between the various categories. New
Oleans (Gul fw de) Stevedores v. Turner, 661 F.2d 1031, 1037 (5th
Cir.1981). The statutory schene does provide, however, for
di fferent anounts of conpensati on based on extent and per manence of
a worker's disability.

The point of maxi num nedical inprovenent represents the
begi nni ng of permanent, as opposed to tenporary, disability under
the statutory schene. This court has stated that an enployee is
permanently disabled when "his condition has continued for a
Il engthy period, and it appears to be of lasting or indefinite
duration, as distinguished fromone in which recovery nerely anaits
a normal healing period." Wtson v. Gulf Stevedore Corp., 400 F. 2d
649, 654 (5th G r.1968), cert. denied, 394 U.S. 976, 89 S.Ct. 1471,
22 L.Ed.2d 755 (1969). A claimant is thus entitled to tenporary
disability paynents until he or she has attained what courts and
the Board have terned the point of maxi rum nedical inprovenent.
The federal courts have provided various definitions of this point,

all of which anbunt to the sanme concept. See, e.g., Palonbo v.



Director, OANCP, 937 F.2d 70, 76 (2d Cir.1991) (view ng the date of
maxi mum nedi cal inprovenent as "the point when the injury has
healed to the full extent possible"); Director, OANCP .
Berkstresser, 921 F.2d 306, 312 (D.C Cir.1990) (defining nmaxi num
medi cal inprovenent as "the tine at which no further nedical
i nprovenent is possible"); Stevens, 909 F.2d at 1257 (expl aining
that "[n] axi rummnedi cal inprovenent is attai ned when the injury has
healed to the full extent possible"). Once an injury becones
permanent, an enpl oyee becones eligible for federally-sponsored
vocational rehabilitation prograns, see 33 U.S.C. § 939(c)(2), and
an enpl oyer becones entitled to relief fromconpensation liability
under certain conditions, see 33 U.S.C. § 908(f). An earlier date
of maxi num nedi cal inprovenent is therefore likely to reduce an
enpl oyer's overall conpensation liability.

In this case, the Board held that a condition becones
per manent when the enpl oyee is no | onger undergoing treatnment with
a view towards inproving his condition. See also Brown v. Lykes
Bros. Steanship Co., 6 BRBS 244, 247 (1977) (noting that even where
subsequent treatnent does not inprove a claimant's condition, the
claimant may not reach maxi num nedi cal inprovenent until nedical
opi nion establishes that the treatnent was not successful and
further treatnent would not inprove the claimant's condition). The
Board's position is entirely consistent wth this court's
precedent. |f a physician determ nes that further treatnent should
be undertaken, then a possibility of success presunmably exists.

One cannot say that a patient has reached the point at which no



further nedical inprovenent is possible until such treatnent has
been conpl eted—even if, in retrospect, it turns out not to have
been effective. Here, the physician clearly believed until Apri
1984 that further treatnent could be productive. Al t hough LI GA
contends that the doctor inpermssibly took into account the fact
t hat Abbott had not conpl eted a vocational evaluation in the sumer
of 1983, the Board found that the ALJ's findings were still
adequat el y supported when only nedi cal, and not vocational, factors
are consi dered. Accordingly, we hold that the Board was correct in
affirmng the ALJ's determ nation of Abbott's date of naximm
medi cal inprovenent as rational and supported by substanti al
evidence in the record.
B

Wher eas maxi mum nedical inprovenent is the indication of
per manent versus tenporary disability, the availability of suitable
al ternative enpl oynent di stingui shes partial fromtotal disability.
See Stevens, 909 F.2d at 1259. Thus, the degree of a claimant's
disability is not determned solely by reference to nedical
i nformati on. The Act defines the term "disability" as the
"I ncapacity because of injury to earn the wages whi ch the enpl oyee
was receiving at the tinme of injury in the sane or other
enploynment."” 33 U.S.C. 8§ 902(10). Because the statute franes the
definition in terns of the worker's | ost wage-earning capacity,
courts have generally viewed disability principally in economc
terns. Turner, 661 F.2d at 1037-38. See al so Bunbl e Bee Seaf oods
v. Director, OANCP, 629 F.2d 1327, 1328 (9th G r.1980) ("The degree



of physical inpairnent is neasured by its inpact on the worker's
earning capacity."). As this court has stated, "[i]t is therefore
possi bl e under [the Act] for an individual to be totally disabled
"when physically capable of performng certain work but otherw se
unabl e to secure that particular kind of work.' " Turner, 661 F. 2d
at 1038 (quoting Dianond M Drilling Co. v. Marshall, 577 F.2d
1003, 1006 (5th Gir.1978)).

In this case, the ALJ awarded total disability conpensation
fromthe date of maxi mnumnedi cal inprovenent until Abbott conpl eted
his vocational rehabilitation program LI GA' s vocational expert
testified that, during this entire period, Abbott had a
m ni num wage residual earning capacity (i.e., he was physically
capabl e of perform ng any nunber of avail able m ni num wage jobs).
Thus, LIGA argues, Abbott was only partially disabled wthin the
meaning of the Act while he was conpleting his job retraining
program Abbott contends, on the other hand, that it was
appropriate for the ALJ to treat himas totally disabled during
this time because (1) he returned to school as part of a Departnent
of Labor-sponsored retraining programthat was carefully planned
and was agreed to by both his forner enployer and its insurance
carrier, (2) even part-tinme work woul d have disqualified himfrom
receiving the federal tuition paynents that all owed himto conpl ete
the program and (3) evidence in the record reveal ed that he would
have been unable to nmaintain the required mninmm grade point
average whil e working. This case therefore cleanly presents a

question of first inpression in this circuit, as it was for the



Board: may an injured worker continue to receive pernmanent total
disability benefits while undergoi ng vocational rehabilitation if,
but for the requirenents of the retraining program the individual
woul d be able to take a m ni mum wage job? The Board affirnmed the
ALJ's decision, noting that "while claimnt was capable of
perform ng j obs enpl oyer's expert identified as avail able, he could
not realistically secure that particular enploynent due to his
participation in his Departnment of Labor-approved rehabilitation
pl an. "

As this court explained in Turner, once a clainmant
denonstrates that he is unable to perform his forner |ongshore
enpl oynent tasks because of a job-related injury, he has nmade a
prima facie case of total disability. The burden then shifts to
the enployer, should it wsh to reduce or elimnate its
conpensation liability, to establish that the enpl oyee is capable
of performng other realistically available jobs. Turner, 661 F.2d
at 1038; see also P & M Crane Co. v. Hayes, 930 F.2d 424, 429-30
(5th Gr.1991). The Turner court devel oped a two-pronged test by
whi ch enployers can satisfy this alternate-enploynent burden.
Courts should consider (1) what types of jobs the claimant is
capabl e of perform ng or capable of being trained to do, and (2)
whet her there are jobs reasonably available in the conmunity for
which the claimant is able to conpete and which he could
realistically and likely secure. Turner, 661 F.2d at 1042. The
Turner court acknow edged, however, that the Act provides no

standard for determ ning the extent of disability, see al so Roger's
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Term nal & Shi pping Corp. v. Director, OANCP, 784 F. 2d 687, 690 (5th
Cr.1986), cert. denied, 479 U.S. 826, 107 S.C. 101, 93 L. Ed. 2d 51
(1986), and that disability under the Act is determ ned "not only
on the basis of physical condition but also on factors such as age,
educati on, enploynent history, rehabilitative potential, and the
availability of work that the claimant can do." Turner, 661 F.2d
at 1038.

The Act does not explicitly provide for the result chosen by
the ALJ and approved by the Board in this case, but the decision
below is consistent with this court's analysis in Turner, as well
as with the Act's goal of pronoting the rehabilitation of injured
enpl oyees to enable themto resune their places, to the greatest
extent possible, as productive nenbers of the work force. See
Pal onbo, 937 F.2d at 74, Stevens, 909 F.2d at 1260. Moreover, the
Suprene Court has held that the Act should be "liberally construed
in conformance with its purpose, and in a way which avoids harsh
and incongruous results.” Director, OANCP v. Perini N River
Assocs., 459 U. S. 297, 315-16, 103 S.Ct. 634, 646, 74 L.Ed.2d 465
(1983). We concl ude that the Departnent of Labor's restrictions on
out si de enploynent rendered the m ni num wage jobs "unavail abl e"
within the neaning of the Act and Fifth Grcuit precedent. Wile
Abbott was physically capable of perform ng the m ni mum wage jobs
LIGA s expert identified as having been available, he could not
reasonably secure that enploynent under the statutory schene
because his participation in his rehabilitation plan approved by

t he Departnent of Labor precluded himfrom working.
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Furthernore, the ALJ found, Abbott increased his earning power
wel | above the mninumwage |evel by conpleting his vocationa
retraining, thereby reducing LIGA's long-term conpensation
liability. LI GA now argues, after the fact, that Abbott should
have been required to take a mninmumwage job instead (or, at
| east, that its conpensation obligation should be limted as if he
had taken such a job, regardl ess of whether he did or not). Such
a result would be inconsistent wwth the flexible inquiry outlined
in Turner.

The Board and the ALJ also noted that the rehabilitation
program devel oped for Abbott in this case was consistent with the
Act and the Departnent of Labor's regulations. The Act provides
that "[t] he Secretary shall direct the vocational rehabilitation of
permanent|ly disabled enployees."” 33 U S.C 8 939(c)(2). The
Secretary is authorized to promul gate such rul es and regul ati ons as
are necessary to admnister the statute, 33 U S. C. 8§ 939(a), and
the Departnment of Labor has done so regarding vocational
rehabilitation, see 20 C F. R 88 702.501-702.508. The regul ations
provide that "[t] he objective of vocational rehabilitation is the
return of permanently disabled persons to gainful enploynent
comensurate with their physical or nental inpairnents ... through
a program of reevaluation or redirection of their abilities, or
retraining in another occupation...." § 702.501. Vocat i onal
advi sers are to construct training prograns "in anticipation of a
short, realistic, attainable vocational objective termnating in

renmuner abl e enpl oynent, and in restoring wage-earning capacity or
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increasing it materially." § 702.506. The regulations give the
advisers significant flexibility in devising such training
prograns: they "shall be devel oped to neet the varying needs of
eligible beneficiaries, and may include courses at colleges...."
§ 702.506(b).

In retrospect, it nmay be that Abbott's vocational counsel or
coul d have devi sed a shorter rehabilitation programfor Abbott. W
agree, however, that the program chosen was reasonable, and that,
contrary to LIGA s assertion, that plan was not blindly or rigidly
adhered to by either the counselor or the adm nistrative review
panel s bel ow. In light of the limted standard of review, the
Board's decision nust be affirnmed. It would be "unduly "harsh and
i ncongruous' to find that suitable alternative enploynent was
reasonably available if the clai mant denonstrates that, through his
own diligent efforts” at rehabilitation, he was ineligible for such
a job. Palonbo, 937 F.2d at 73 (affording claimant an opportunity
to prevail by showi ng he diligently sought but was unable to secure
a job because that result is consistent with the renedi al goal s of
the Act). The Act gives the Departnent of Labor the authority to
direct rehabilitation prograns; courts should not frustrate those
efforts when they are reasonable and result in |ower total
conpensation liability for the enployer and its insurers in the
| ong run.

C.
Finally, LIGA asserts that the ALJ erred in calculating

Abbott's post-retraining residual wage-earning capacity (fromthe
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time he conpleted his rehabilitation program and began worki ng as
a nedical technician at the Southern Louisiana Mdical Center).
The ALJ determ ned that Abbott was entitled to pernmanent parti al
di sability conpensati on comencing in July 1990 and neasured as the
di fference between his average weekly earnings as a wel der at the
time of his accident in January 1983 and the wages available to a
medi cal technician in the area at that tinme. |In calculating the
|atter figure, the judge relied upon an average between the wage
earned by such technicians in private and public hospitals in
Abbott's area, and the Board approved that calculation. LI GA
contends that the ALJ shoul d have used t he hi gher, private-industry
figure because the evidence suggests that Abbott could have
obt ai ned a private sector job as a nedical technician at Terrebonne
Ceneral Hospital or Lakewood Hospit al

The parties agree that Abbott was entitled to pernmanent
partial disability benefits after he conpleted the vocational
rehabilitation programand began work as a nedi cal technician. The
statute provides that "the conpensation shall be 662/3 per centum
of the difference between the average weekly wages of the enpl oyee
[ before the accident] and the enployee's wage-earning capacity
thereafter in the sane enpl oynent or ot herw se, payabl e during the
continuance of partial disability.” 33 U S C 8§ 908(c)(21). The
wage-earni ng capacity of an injured enployee in cases of partial
disability, inturn, "shall be determ ned by his actual earnings if
such actual earnings fairly and reasonably represent his

wage- ear ni ng capacity: Provided, however, that if the enpl oyee[' s]
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actual earnings do not fairly and reasonably represent his
wage- earni ng capacity, the [ALJ] may, in the interest of justice,
fix such wage-earning capacity as shall be reasonable....” 8
908(h). The statute thus permts the factfinder significant
discretion in fashioning a reasonable post-injury wage-earning
capacity for the injured worker. See, e.g., Penrod Drilling Co. v.
Johnson, 905 F.2d 84, 87 (5th Cir.1990) (describing nethod of
calculating award for pernmanent partial disability); Randall v.
Confort Control, Inc., 725 F.2d 791, 795 (D.C. Cr.1984).

Here, the ALJ cal cul ated Abbott's wage-earning capacity by
averagi ng the wages a nedi cal technician would have earned at the
area's higher-paying private hospital wth those of the
| ower - payi ng, publicly-funded hospital where Abbott was actually
enpl oyed. The ALJ therefore recogni zed that Abbott's actual incone
did not fairly represent his wage-earning capacity for the period
after his vocational retraining; the judge then attenpted to
calculate the relevant wage in the market as a whole. The record
shows that Abbott applied for a job at Terrebonne Hospital upon
conpletion of his nedical technician degree but was not accepted.
Later, Abbott was contacted twice by Terrebonne with regard to
enpl oynent, but he declined to pursue the opportunities, noting
that he was content with his job at the public hospital because of
its proximty to his house and because he was not required to work
on weekends. Taking these facts into account, the ALJ determ ned
that averaging the two salary figures would provide a fair and

appropriate neasure of what a trai ned nedi cal technician woul d have
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earned in 1983.

The Board concl uded on appeal that the ALJ's determ nati on was
supported by substantial evidence, and our review of the record
reveal s no reason to disagree. The ALJ's conpensation order fixed
a residual wage-earning capacity that is clearly reasonable within
t he neani ng of the Act, and it conpensat es Abbott appropriately for
his permanent partial disability.

L1,

Because it correctly concluded that the ALJ's conpensation
order was supported by substantial evidence on the record as a
whol e, and that it was in accordance with the |law, the decision of
the Benefits Review Board is

Affirnmed.
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