IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-5333

ALMVA TORREBLANCA DE AGUI LAR, et al.,
Plaintiffs-Appellants,

VERSUS
BOEI NG COWPANY, et al.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas

(March 7, 1995)

Before SMTH and EMLIO M GARZA, Circuit Judges, and STAGG *
District Judge.

JERRY EE. SMTH, G rcuit Judge:

Plaintiffs, the relatives of persons who died in an airline
crash in Mexico, appeal the district court's denial of their notion
to remand to state court, the failure of the district court to
strike or sever the third party conplaint by defendant Boeing
Conpany ("Boeing"), and the dism ssal on the ground of forum non
conveniens ("f.n.c."). Concluding that the district court did not

err, we affirm

" District Judge of the Western District of Louisiana, sitting by
desi gnati on.



| .

On March 31, 1986, a Mexicana Airlines jet crashed near Mexico
Cty, killing everyone on board. An investigation concluded that
atire exploded in the wheel well while the plane was in flight,
causing an in-flight fire that eventually caused the plane to

expl ode.

1.

Rel ati ves and personal representatives of the estates of those
who died filed several | awsuits throughout the United States and in
Mexico. In every lawsuit filed in the United States, the action
has been either voluntarily dismssed by the plaintiffs or
di smi ssed on the basis of foreign sovereign imunity or f.n.c.?

Plaintiffs have been determned to find a United States forum
in which to try their case. In Novenber 1992, they filed this
action in Texas state court, claimng to be the personal represen-
tatives of the estates of each decedent and the | egal heirs of the
decedents pursuant to the Texas Survival Statute, Tex. Qv. Prac. &
REM Cobe ANN. 8 71.021 (Vernon 1986). The plaintiffs charged
negl i gence and products liability against Boeing, B.F. Goodrich,
Goodyear Tire and Rubber, Delta Airlines, and Parker Hannifin

Corporation. Under Tex. R CQv. P. 47, plaintiffs were not all owed

! See de Aguilar v. Boeing Co., 11 F.3d 55 (5th Gir. 1993); Conpani a
Mexi cana de Aviacion, S.A v. United States Dist. Court, 859 F.2d 1354 $9th
Cr. 1988); Rodriquez v. Mexicana de Avion, S. A, (WD. Tex. 19870@ aff'd
nem, 843 F.2d 498 (5th Cr.), cert. denied, 488 U S. 826 £1988); [T v,

?oeang Co., 810 P.2d 943 (Wash. App.), review denied, 818 P.2d 1098 (Wash.
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to plead for a specific anbunt of damages. 2

After defendants renoved the case to federal court in the
Eastern District of Texas, plaintiffs filed affidavits executed by
certain plaintiffs and by the plaintiffs' attorneys, purporting to
limt the damages they were seeking, and noved to remand on the
ground that the $50,000 jurisdictional anmount requirenent was not
sati sfi ed. See 28 U.S.C. § 1332. The district court denied
remand, holding that the affidavits were irrelevant because
"jurisdiction attaches at the tinme of renpbval, and subsequent

events do not oust the court of jurisdiction.” De Aquilar v.

Boeing Co., 790 F. Supp. 693, 694 (E.D. Tex. 1992). Subsequently,

however, this court decided Asoci aci on Naci onal de Pescadores V.

Dow Quimca de Colonbia S.A. ("ANPAC'), 988 F.2d 559 (5th Cr.

1993), cert. denied, 114 S. C. 685 (1994), concluding that post-

renmoval affidavits sonetines can be relevant where the jurisdic-
tional anpbunt question is unresolved. |[d. at 565.

The district court a quo further noted that, even if it had
considered the affidavits rel evant, the conpl ai nt naned one hundred
unknown plaintiffs who were not bound by the affidavits, and
plaintiffs' counsel could not bind m nor beneficiaries (constitut-
ing approxi mately twenty of the naned plaintiffs) to judgnents in

wrongful death suits wthout |eave of court. De Aguil ar,

790 F. Supp. at 695. The clains |later were dismssed on f.n.c.

grounds. De Aquilar v. Boeing Co., 806 F. Supp. 139 (E. D. Tex.

2 The rule states, "An original pleading . . . shall contain . . . (b)
inall clains for unliquidated danaPes.only the statenment that the damages
sought are within the jurisdictional limts of the court."
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1992). The court held that direct estoppel barred the plaintiffs
from relitigating the f.n.c. dismssal. Courts in Illinois,
Washi ngton, and the Western District of Texas had al ready rul ed on
this matter. Id. at 142. Alternatively, the court found that
under traditional f.n.c. criteria, the Eastern District of Texas
woul d not be a convenient forum |1d. at 142-43.

This court affirned the denial of the notion to remand and the

di sm ssal on estoppel and f.n.c. grounds. De Aquilar v. Boeing Co.

("de Aquilar 1"), 11 F.3d 55 (5th Cr. 1993). We held that the
district court had properly disregarded the affidavits because it
was "facially apparent” that the damages sought by each plaintiff
exceeded $50,000. 1d. at 57. Alternatively, we noted that the
attorney affidavits were not wunrebutted by evidence from the

defendants. 1d. at 57-58. These points distingui shed de Aquil ar

from ANPAC.

ANPAC i nvol ved clains that were not facially likely to exceed
the jurisdictional anbunt. ANPAC, 988 F.2d at 565. In addition,
in ANPAC, the only "evidence" the defendants produced to rebut the
plaintiffs' attorneys' affidavits was the original notice of
renoval, which nerely stated that the matter 1in controversy

exceeded $50, 000. | d. The de Aquilar | court noted that the

defendants in that case had produced testinonial evidence and
publ i shed precedent that indicated that the matter in controversy

i ndeed exceeded $50, 000. De Aquilar 1, 11 F.3d at 58.

Inthe alternative, the plaintiffs in de Aguilar | argued that

the original notice of renoval was invalid because the defendants



failed to prove that the anobunt in controversy exceeded $50, 000.
W rejected this argunent because defendants had shown that
plaintiffs had pled damages of up to $5,000,000 in other fora for
the sane injuries. |1d.

In the instant case, shortly after the district court had
dism ssed the original clainms, plaintiffs' attorneys filed anot her
petition in state court. In this petition, at issue now, the
plaintiffs dropped forty-two of the heirs, including all of the
mnors, and any nention of unnaned "Doe" plaintiffs. Mor e
inportantly, plaintiffs, in apparent violationof TeEx. R Qv. P. 47,
descri bed the anount of their claimby specifically alleging that
t heir danmages did not exceed $50,000. Plaintiffs attached to the
original petition an affidavit of attorney Dennis Reich stating
that plaintiffs had agreed to an irrevocable cap on the anount of
damages that could be awarded.

After service, defendants attenpted to clarify whether Reich's
affidavit constituted a binding limtation on the respective
estates' damages. Howard C ose, counsel for Boeing, sent Reich a
letter asking for an anendnent to the affidavit, or a new affida-
vit, in which Reich would attest that the plaintiffs had been
appoi nted the personal representatives of the estates and had
expressly authorized Reich to make a binding and irrevocable
adm ssion on their behalf.

One of the plaintiffs' attorneys, Mtchell Toups, had a
di scussion with C ose about the proposed anendnents to Reich's

affidavit. The parties appear to dispute exactly what took pl ace,



t hough both sides agree that plaintiffs' counsel refused to say
that the plaintiffs had been appointed by a qualified court as the
personal representatives of the estates. According to defendants,
Toups al so said that none of the plaintiffs' American attorneys had
actually talked to the plaintiffs. Plaintiffs claim that the
reason they refused to acknow edge t hat they had been appoi nted the
personal representatives of the estates was that they were suing as
heirs, not representatives.

Def endant s concl uded that the plaintiffs naned in the petition
were sinply sone of the heirs of the decedents and did not have the
authority to limt danmages. As a result, defendants once again
renoved to federal court in the Eastern District of Texas,
establishing in their notice of renoval that the anount in
controversy exceeded $50, 000.

Three nonths after renoval, plaintiffs filed a supplenenta
nmotion to remand for | ack of jurisdiction and attached an affidavit

from a Mexican |awer, GGuadalupe Bistrain, who was one of the

plaintiffs' attorneys. Bistrain swore that she had received
explicit authority from each of the nanmed plaintiffs to limt
damages to $50, 000. The district court determned that the

plaintiffs had not shown the necessary authority to |imt damages
and ruled that the ampbunt in controversy exceeded $50, 000.

Def endants al l eged an additional basis for federal jurisdic-
tion. In Decenber 1992, Boeing filed a third party conplaint
agai nst Mexicana Airlines, which on January 15, 1993, filed a

menor andum that clainmed status as a "foreign state" wunder the



Foreign Sovereign Immunities Act, 28 US C 88 1602-1611

Plaintiffs filed a notion to strike or, in the alternative, sever
Boeing's third party claim The district court denied this notion
when it denied the notion to remand. Defendants subsequently noved

to disnmss on f.n.c. grounds; the court granted this notion.?3

L1,

Since the crash, plaintiffs have nmade repeated attenpts to
| ocate an Anerican forum There are actions pending in the Mexican
courts also. The Suprene Court of Texas had held that the doctrine
of f.n.c. no longer applied in Texas wongful death actions. See

Dow Chemcal Co. v. Alfaro, 786 S.W2d 674 (Tex. 1990), cert

deni ed, 498 U. S. 1024 (1991). The Texas Legislature then overrul ed
Alfaro. See Tex. GvVv. Prac. & Rem CobE ANN. 8§ 71.051; "21" Int'l

Hol di ngs v. Westinghouse, 856 S.W2d 479 (Tex. App.))San Antonio

1993, no wit). The new statute, however, applies only to causes
of action filed on or after Septenber 1, 1993. Thus, plaintiffs
obvi ously prefer Texas state court to federal court, where f.n.c.

applies.

| V.
As we have stated, plaintiffs' state court petition averred

that they were seeking no recovery in excess of $50,000. During

3 There is no merit to the plaintiffs' appeal of the f.n.c. disnissal.
W affirmed, in de Aguilar I, 11 F. 3d at 58-59, the dismissal on f.n.c.
grounds. Thus, if we decide that there was federal jurisdiction in this case,
the f.n.c. dismssal is |aw of the case.
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oral argunent, plaintiffs characterized their claimas a plea for

a specific amount of damages. They argue that de Aguilar | was

prem sed on the fact that the conplaint in that case "did not

specify an anount of damages." De Aguilar |, 11 F.3d at 57.

| ndeed, strictly speaking, plaintiffs have not alleged a
speci fi c anount of damages, as the anmount they claimcan range from
$1 to $50, 000. W will treat the claim however, as one for a
speci fic anmount of damages.* Plaintiffs have |abored to specify
one "magic" nunber in their conplaint, i.e. $50, 000. W regard
such a conplaint as nore like a claimfor one sumrather than a
claim for an unlimted or an unspecified anmount of damages; to
reason otherwi se would put form over substance. As a functiona
matter, plaintiffs are attenpting to avoid federal jurisdiction.
Thi s goal is the same whet her they pick a nunber such as $49, 999 or
merely announce a ceiling that, conveniently, is barely within the
statutory limt.

Def endants, as on all previous occasions, seek toretain this
case in federal court. |In general, defendants may renove a ci Vi
action if a federal court would have had original jurisdiction
See 28 U.S.C. § 1441(a). In this particular case, jurisdictionis
asserted on the basis of diversity of citizenship. 28 U S . C
8§ 1332. The renoving party bears the burden of establishing that

federal jurisdiction exists. Gaitor v. Peninsular & Qccidental

S.S. Co., 287 F.2d 252, 253-54 (5th Gr. 1961).

"Unless the law gives a different rule, the sumclai nmed by the

4 This critical distinction renders ANPAC i napposite.
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plaintiff controls if the claimis apparently made in good faith."

St. Paul Mercury Indemmity Co. v. Red Cab Co., 303 U. S. 283, 288

(1938). Most discussions of jurisdictional anount in renoval cases

begin with St. Paul Mercury.

In St. Paul Mercury, the Court announced t he now fanous "I egal

certainty" test for diversity cases: |In order for a federal court
to decline jurisdiction, "[i]t nust appear to a |egal certainty
that the claimis really for |ess than the jurisdictional amount.™
Id. at 289. Many courts have applied the "legal certainty”
| anguage to jurisdictional anbunt questions in remand cases;® there
is, however, disagreenent as to exactly what a plaintiff has to
show to a legal certainty to defeat federal jurisdiction

In St. Paul Mercury, the plaintiff originally alleged damages

above the jurisdictional anmount in state court but anended the
conplaint in federal court to state | ess than the required anount.
The Court held that the subsequent anendnent could not strip the
federal court of jurisdiction, provided that the original claimfor
damages was made in good faith. The "legal certainty" test was
articulated in the Court's nore general discussion of jurisdiction:

The intent of Congress drastically to restrict

federal jurisdictionincontroversies between citizens of

different states has al ways been rigorously enforced by

the courts. The rule governing dism ssal for want of

jurisdiction in cases brought in the federal court is

that, unless the law gives a different rule, the sum
claimred by the plaintiff controls if the claim is

apparently made in good faith. It nust appear to a | egal
certainty that the claimis really for less than the
jurisdictional anount to justify dismssal. The inabil-

S>Eg., Hale v. Billups, Inc., 610 F. Supp. 162, 164 (MD. La. 1985);
Locklear v. State Farm Mut. Auto. Ins. Co., 742 F. Supp. 679 (S.D. Ga. 1989).
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ity of plaintiff to recover an anount adequate to give
the court jurisdiction does not show his bad faith or
oust the jurisdiction. Nor does the fact that the
conpl ai nt di scloses the existence of a valid defense to
the claim But if, fromthe face of the pleadings, it is
apparent, to alegal certainty, that the plaintiff cannot
recover the anount clainmed, or if, fromthe proofs, the
court is satisfiedtoalike certainty that the plaintiff
never was entitled to recover that anount, and that his
claimwas therefore colorable for the purpose of confer-
ring jurisdiction, the suit will be dism ssed. Event s
occurring subsequent to the institution of the suit which
reduce the amount recoverable below the statutory limt
do not oust jurisdiction.

Id. at 288-90 (footnotes omtted).

The above discussion and, hence, the legal certainty test,
contenplate the "typical" diversity situation.® As one court has
indicated, the legal certainty test "is explicitly prem sed on the
assunption that the anount in controversy is net by the express
allegations of the plaintiff's conplaint and is limted inutility
to cases in which the plaintiff hinself has placed the requisite
jurisdictional anpbunt in controversy by requesting damages in

excess of the jurisdictional anmount." Garza v. Bettcher |ndus.

Inc., 752 F. Supp. 753, 755 (E.D. Mch. 1990).
This court has indicated that the legal certainty test does
not apply in a remand situation where the plaintiff has all eged an

i ndet erm nate anmount of damages. In de Agquilar I, we stated that

"[w hen the plaintiff's conpl aint does not all ege a specific anount
of damages, the renovi ng def endant nust prove by a preponderance of
t he evidence that the anount in controversy exceeds $50,000." 11

F.3d at 58 (citing Gaus v. Mles, Inc., 980 F. 2d 564, 567 (9th Gr

5 In atypical diversity situation, the plaintiff files a suit in
federal court alleging damages in excess of the jurisdictional anount.
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1992); Garza, 752 F. Supp. at 763). See also Burns v. Wndsor Ins.

Co., 31 F.3d 1092, 1094 (11th Cr. 1994) (noting that in the
"typical" renpoval case "defendant can renove to federal court if he
can show, by a preponderance of the evidence, facts supporting
jurisdiction").

The question in this case is different fromthat in both the
typical diversity situation and the typical renoval situation
Here, the plaintiffs, ina bold effort to avoid federal court, have
specifically alleged that their respective damages wll not exceed
the jurisdictional anpunt.

Plaintiffs have correctly cited the provision in St. Paul
Mercury that a plaintiff who does not "desire to try his case in
federal court . . . may resort to the expedient of suing for |ess
than the jurisdictional anpbunt, and though he would be justly
entitled to nore, the defendant cannot renove." 303 U. S. at 294.
The inquiry, however, does not end nerely because the plaintiff
al | eges danages bel ow the threshold. The face of the plaintiff's
pl eading will not control if nmade in bad faith.

Mor eover, the above statenment from St. Paul Mercury plainly

was prem sed on the notion that the plaintiff would not be able to
recover nore in state court than what was alleged in the state

court conpl aint. So, for exanple, in Wods v. Massachusetts

Protective Ass'n, 34 F.2d 501 (E.D. Ky. 1929), cited in St. Pau

Mercury in support of the above-quoted passage, the plaintiff sued
for an anpbunt under the jurisdictional limt, Under the state

provision in that case, "if there had been no renoval and an answer

11



had been filed, plaintiff would not have been entitled to judgnent
for nore than [the amount for which plaintiff sued]." 1d. at 504.°

The majority of states now, however, have foll owed t he exanpl e
of FED. R CQvVv. P. 54(c) and do not |limt damage awards to t he anount
specified in the ad dammum clause of the state pleading. See
Burns, 31 F.3d at 1097 n. 11. In fact, many states, |ike Texas,
have enacted rules that strictly prohibit plaintiffs frompl eadi ng
for specific anobunts in cases of unliqui dated damages.

These new rules have created the potential for abusive
mani pul ation by plaintiffs, who may plead for damages bel ow the
jurisdictional anmount in state court with the know edge that the
claimis actually worth nore, but also with the knowl edge t hat they
may be able to evade federal jurisdiction by virtue of the
pl eadi ng. Such manipulation is surely characterized as bad faith.

See Boelens v. Redman Hones, Inc., 759 F.2d 504, 507 (5th Cr.

1985) (stating that "tactical manipulation [by the] plaintiff

cannot . . . be condoned") (quoting Austw ck v. Board of Educ., 555
F. Supp. 840, 842 (N.D. Ill. 1983)). Likew se, as one treatise has
i ndi cat ed,

” See also lowa Cent. Ry. v. Bacon, 236 U.S. 305, 309 (1915) (state
ﬁleadinﬁ for less than jurisdictional anmount approved where "[t]he state court
ad authority to determne the effect of the prayer to the petition and it
deci ded that, under the petition, no nore than the anpbunt prayed for could be
recovered in the action"); Harley v. Firemen's Fund Ins. Co., 245 F. 471, 476
§MID. Wash. 1913) (noting that "the initial pleading, and the only ﬁ!eadlng
iled inthe state court . . . fixes the anpbunt in controversy in this case at
[an anount bel ow the jurisdictional anount] and no greater sumcan be recov-
ered"); Maine v Glman, 11 F. 214, 215 (C.C.D. Me. 882).$"In t he node of
pl eadi ng adopted in Maine the ad dammum binds the plaintiff as a maxi num and
a judgnent for nore is erroneous, or, at least, if not technically erroneous
woul d be irregular and inproper.”); 1A Jaes W Mxcre er A, Mores Feoeral Practice
7 0.157[6], at 133-34 (2d ed. 1993? (stating that plaintiff "may prevent
renoval by the expedient of SUInﬁ or less than the jurisdictional anpunt
unl ess his attenpted wai ver of the balance is legally ineffective").

12
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if the prayer for relief nust be i gnored under applicable

principles of law and plaintiff can, therefore, recover

nmore on his state claimthan the jurisdictional m ni num

the case is renobvable; and, where plaintiff's cause of

action and the relief actually sought clearly involve a

controversy in excess of the required anmount, renoval is

not defeated by a nonetary prayer for |ess than the

anmount .
1A Moore, supra, ¥ 0.158, at 204-05 (footnotes omtted).?®

Accordingly, we hold that if a defendant can show that the
anount in controversy actually exceeds the jurisdictional anount,
the plaintiff nust be able to showthat, as a matter of law, it is
certain that he will not be able to recover nore than the damages
for which he has prayed in the state court conplaint. Such a rule
IS necessary to avoid the sort of mani pul ati on that has occurred in
t he instant case.

The exact extent of the burden on the defendant in this
situation was addressed by a panel mgjority of this court in

Kliebert v. Upjohn Co., 915 F. 2d 142, 147 (5th Cr. 1990), vacated

for reh' g en banc, 923 F.2d 47 (5th Cir.), appeal disnmd per

8 The Seventh Circuit has stated:

St. Paul held that a plaintiff may not obtain a remand by anendi ng
the conplaint to seek | ess than the jurisdictional anpunt. This
principle has Ied sone courts to hold that renoval is proper, although
the conplaint asks for less than the jurisdictional anmbunt, when state
| aw pernmits a court to award nore and the court is likely to do so if it
decides in the plaintiff's favor.

Inre Shell Gl Co., 966 F.2d 1130, 1131 (7th Gr. 1992? (citing Cole v.
Freightliner Corp., 1991 U S Dist. LEXIS 3408 (N.D. IlIl.); Garza; Johnson v.
Core-Vent Corp., 1990 U S. Dist. LEXIS 4225 (N.D. Ill.); Locklear v. State
Farm Mut. Auto. Ins. Co., 742 F. Supp. 679 (S.D. Ga. 1989); Miutual First, Inc.
v. OCharlTeys, Tnc., 721 F. Supp. 281 (S.D. Ala. 1989); Corwin Jeep Sales &
Serv., Inc. v. Anerican Mditors Sales Corp., 670 F. Supp. 591 (MD. Pa. 1 an;
Steele v. Underwiters Adjusting Co., 649 F. Supp. 1414 (M D. Ala. 1986); le
v. BilTups, Tnc., 610 F. Sugp. 162 (M D. La. 1985)). But see Burns v. ndsor
ns. Co., 31 F.3d 1092, 1097 (11th Gr. 1994) (stating that Fermttl ng renoval
where the plaintiff is not bound by his state pl eading but pleads an amount of
danmages bel ow t he %url sdictional anmount "would all ow state rul es of procedure
to determ ne when federal jurisdiction existed' and "could |lead to inconsis-
tent application of federal jurisdictional rules") (footnote onitted).

13



stipulation of settlenent, 947 F.2d 736 (5th Cr. 1991). Having

been vacated, Kliebert is no |onger precedent in this court, but
its analysis is useful.

In Kliebert, the plaintiffs alleged a specific dollar anount
of damages that was |less than the federal jurisdictional anount.
The panel majority held that to renove, the defendants woul d have
to show that it was legally certain that plaintiffs would recover
nmore than the jurisdictional anount. Id. at 146. Thus, the
def endants would have to show that "if a jury awarded | ess than
[the jurisdictional anmobunt] the court would be required to grant a
new trial." 1d.

The onerous nature of this burden stands in direct contrast to
the analysis of several district courts that have stated the
renmoval inquiry as a type of "converse legal certainty test."
Under this formulation, defendant "has the burden of proving that
it does not appear to a legal certainty that the claimis actually
for less than the requisite anount." Hale, 610 F. Supp. at 164.
Courts elsewhere have restated the test and required that the

def endant show "'that there is a probability that the val ue of the
matter in controversy' exceeds the jurisdictional anmount.” Corw n

Jeep Sales, 670 F. Supp. at 595 (quoting Cunni nghamv. Ford Motor

Co., 413 F. Supp. 1101, 1103 (D.S.C. 1976)).

In the present case, the district court held that the renoving
defendant had to establish that there is "sonme possibility" that
the plaintiff could recover over $50, 000. This formulation is

supported by | anguage fromForet v. Southern FarmBureau Life Ins.

14



Co., 918 F.2d 534, 537 (5th Gr. 1990), in which we held that it
was not error for the district court to exercise jurisdiction over
a case where "the plaintiffs could have recovered nore than
$50, 000. "

Both sides argue that the preponderance of the evidence

standard announced in de Aquilar | should apply in this case. W

agree. As the dissenting judge indicated in Kliebert, the strict
test adopted by the Kliebert nmajority "seens to conflict with our
past decisions that have stated that the standard for determ ning
jurisdictional anobunt shoul d favor 'those parties seeking to invoke
the jurisdiction of a federal district court.'" Kliebert, 915 F. 2d

at 148 (Jolly, J., dissenting) (quoting Opelika Nursing Hone v.

Ri chardson, 448 F.2d 658, 663 (5th Gr. 1971)).

The Kliebert standard also fails adequately to protect
defendants from plaintiffs who seek to manipulate their state
pl eadi ngs to avoi d federal court while retaining the possibility of
recovering greater damages in state court following remand. This
court has spoken adamantly of "preventing the plaintiff from being
able to destroy the jurisdictional choice that Congress intended to
afford a defendant in the renpoval statute." Boelens, 759 F.2d at
507.

We regard, however, the "sone possibility" standard applied by
the district court and the "converse legal certainty" test, which
essentially require that the defendant nerely show that plaintiff
could recover nore than the jurisdictional anmount, as too perm s-

sive. See Burns, 31 F.3d at 1092 ("The possibility that plaintiff

15



may in the future seek or recover nore damages is insufficient to

support federal jurisdiction now ") (enphasis added). Plaintiff
is, to sone extent, still the master of his owmn claim See, e.q.,

Caterpillar, Inc. v. Wllians, 482 U. S. 386, 392 & n.7 (1987); 14A

CHARLES A. WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE 8§ 3702, at 22 (2d
ed. 1985).

Consequently, the plaintiff's claim remains presunptively
correct unless the defendant can show by a preponderance of the
evidence that the anmount in controversy is greater than the
jurisdictional anount. The preponderance burden forces the
defendant to do nore that point to a state lawthat m ght all owthe
plaintiff to recover nore than what is pled.® The defendant nust
produce evidence that establishes that the actual anpbunt in
controversy exceeds $50, 000.

Qur court has already said, in the instant case, that it is
facially apparent that the damages rise to a | evel above $50, 000.

De Aguilar 1, 11 F.3d at 57. As a result, despite the fact that

the district court inposed the wong burden, there is no question
that the preponderance burden, had the district court applied it,
easily would be net by these defendants. |In fact, in accordance
wth the | aw of the case principle, this court is bound by what we

held in de Aquilar |

So, once a defendant is able to show that the amount in

controversy exceeds the jurisdictional anount, renoval is proper,

9 Such a hol ding would render the jurisdictional anount all but meaning-
less in states with rules analogous to Feo. R Gv. P. 54(c). See 14A Wian,
supra, § 3725, at 426.
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provided plaintiff has not shown that it is legally certain that
his recovery wll not exceed the anobunt stated in the state
conpl ai nt. Thus, once the defendant has pointed to an adequate
jurisdictional anmount, the situation becones analogous to the

"typical" <circunstances in which the St. Paul Mercury "l egal

certainty" test is applicable: The defendant has established, by
a preponderance, that federal jurisdictionis warranted. At this
point, "[i]t nust appear to a legal certainty that the claimis

really for less than the jurisdictional anobunt to justify dis-

mssal." St. Paul Mercury, 303 U S. at 289.
We enphasize that this is not a burden-shifting exercise. In
light of St. Paul Mercury, plaintiff must nmake all information

known at the tinme he files the conplaint.

Plaintiff's "legal certainty" obligation mght be net in
various ways; we can only speculate, wthout intimting how we
mght rule in such case. Plaintiff's state conplaint mght cite,
for exanple, to a state | awthat prohibits recovery of damages that
exceed those requested in the ad dammum cl ause and that prohibits
the initial ad dammumto be increased by anmendnent. Absent such a
statute, "[l]itigants who want to prevent renoval nust file a
bi nding stipulation or affidavit with their conplaints; once a

defendant has renoved the case, St. Paul nakes later filings

irrelevant."” In re Shell Gl Co., 970 F.2d 355, 356 (7th Cr.
1992) (per curiam.?0

10 The Eleventh Circuit has expressed reluctance to allow state rules of
procedure to determ ne when federal jurisdiction exists. See Burns, 31 F.3d

(continued...)
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V.

The state conplaint inthis case was filed in Texas, which has
the follow ng procedural provision: "An original pleading
shall contain. . . (b) inall clains for unliquidated damages only
the statenent that the danages sought are within the jurisdictiona
limts of the court.” Tex. R Qv. P. 47(b). Plaintiffs acknow -
edged during oral argunent that their filing violated rule 47(b).
Accordingly, there is no state provision that limts the anmount of
damages plaintiffs are seeking, or can recover, to the anount they
have asked for in the conplaint, i.e., an anpbunt not to exceed
$50, 000. In summary, therefore, a plaintiff, in a case for
unl i qui dated danages, cannot, absent a further show ng, avoid
renmoval by pleading for danages under the jurisdictional anpunt
where a state rule prevents such pl eadi ng and where def endants are
able to show that it is facially apparent that the anmount in
controversy exceeds $50, 000.

In the case sub judice, plaintiffs also attached to the

original state court petition an attorney affidavit that purported
to limt the anobunt of damages recoverable. The federal district

court reasoned, however, that the plaintiffs could not effectively

(...continued)

at 1097. W note, however, the cases that we have cited, especially those
nentioned by the St. Paul Mercury Court, which expressly reference state
procedural rules in the context of renoval.

Moreover, while the Eleventh Circuit fears the "inconsistent aFFI i cation
of federal jurisdictional rules,"” we observe that the sane "rule" w now
hol d throughout the circuit. The general Frinci ple is that plaintiffs wll
have to show that they are bound irrevocably by their state pleadings in these
situations. Certainly, plaintiffs who plead for specific damages and who are
in states that have procedural rules binding themto their pleadings will
satisfy their burden nore easily. QOhers wll have the sane opﬁortunity to
avoi d federal court but will have to choose another method to show their
commitnent to recovery bel ow the federal threshold.
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limt the anmount of danmages they could obtain unless they had the
authority to bind the estates by limting damages. |In order to do
so, they had to be the | egal representatives or |legal heirs of the
est at es.

On this issue, plaintiffs' initial argunment is that Mexican
| aw rat her than Texas | aw shoul d apply. Specifically, they assert
t hat under Mexican law, they are the | awful heirs of the decedents
and have |awful authority to limt the danmages sought by the
est at es.

In a diversity action, a federal court nust apply the choice-

of-law rules of the state in which it sits. Kl axon v. Stentor

Elec. Mg. Co., 313 U S. 487, 496 (1941). According to Texas | aw,

"in all choice-of-1aw cases, except those contract cases in which
the parties have agreed to a valid choice-of -1aw cl ause, the | aw of
the state with the nost significant relationship to the particul ar
substantive issue will be applied to resolve that issue.” Duncan

V. Cessna Aircraft Co., 665 S.W2d 414, 421 (Tex. 1984).

Texas foll ows RESTATEMENT ( SECOND) OF CONFLICT OF LAWS 8 6, which
provi des:
(1) A court, subject to constitutional restrictions, wll
follow a statutory directive of its own state on choice
of | aw.

(2) When there is no such directive, the factors relevant to
the choice of the applicable rule of Iaw include

(a) the needs of the interstate and international
syst ens,

(b) the relevant policies of the forum

(c) the relevant policies of other interested states
and the relative interests of those states in the
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determ nation of the particular issue,
(d) the protection of justified expectations,

(e) the basic policies underlying the particular field
of | aw,

(f) certainty, predictability and uniformty of result,
and

(g) ease in the determ nation and application of the
law to be appli ed.

Furthernore, section 145 lists the factual matters that a Texas
court will consider when applying section 6:

(1) The rights and liabilities of the parties wth
respect to an issue in tort are determ ned by the
| ocal |aw of the state which, with respect to that
i ssue, has the nost significant relationship to the
occurrence and the parties under the principles
stated in § 6.

(2) Contacts to be taken into account in applying the
principles of 8 6 to determ ne the |aw applicable
to an issue include:

(a) the place where the injury occurred,

(b) the place where the conduct causing the
i njury occurred,

(c) the domcile, residence, nationality,
pl ace of incorporation and place of business
of the parties, and

(d) the place where the relationship, if any,
between the parties is centered.

These contacts are to be evaluated according totheir relative
i nportance with respect to the particular issue.

RESTATEMENT ( SECOND) OF CONFLICT OF LAWS § 145 (1971); Crisman v. Cooper

| ndus., 748 S.W2d 273, 276-77 (Tex. App.))Dallas 1988, wit
deni ed) .

Furthernore, the application of the significant relationship
test does not "turn on the nunber of contacts, but nore inportantly
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on the qualitative nature of those contacts as affected by the

policy factors enunerated in Section 6." Qutierrez v. Collins, 583

S.W2d 312, 318 (Tex. 1979).

Def endants apparently relied upon only Texas cases when
argui ng before the district court that Texas |aw should apply, as
plaintiffs did not argue that Mexican |aw should apply on this
issue until they filed their nmotion to remand two nonths after
renmoval. The district court, however, did address and reject the
choi ce-of -l aw argunent in its nmenorandum opinion, and we follow
sui t.

W will first identify all relevant contacts as a Texas court
woul d. Duncan, 665 S.W2d at 421. All defendants conduct busi ness
in Texas, the forumis Texas, and the underlying cause of actionis
based upon Texas law. Al of the plaintiffs are from Mexico, al
decedents were from Mexico, and the crash itself and the injuries
took place in Mexico. There is no particular relationship between
the plaintiffs and the defendants.

The matter at issue is whether Texas or Mexican law w |l be
used to determne the extent of plaintiffs' authority to limt
damage recoveries for the estates. As noted, plaintiffs plainly
are seeki ng damages under the Texas Survival Statute.

This "particul ar substantive i ssue" has nothing to dowth the
actual alleged tort itself. Duncan, 665 S.W2d at 421 (the | aw of
the place with the "nost significant relationship to the particul ar
substantive issue wll be applied to resolve that issue"). I n

ot her words, the choice-of-law question in this case is unrelated
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to the conduct and injury underlying the cause of action in the
sane way that, for exanple, the choice of the substantive products

l[iability | aw of one of the places would be.'! See, e.q., Perry v.

Aggregate Plant Prods. Co., 786 S.W2d 21 (Tex. App.))San Antonio

1990, wit denied) (products liability law of Indiana applies to
conduct and injury occurring in Indiana); Cisman (products
liability law of Florida applies to conduct and i njury occurring in
Fl ori da).

The fact that the acci dent took place in Mexico, or that there
was an accident at all, is fortuitous and sinply not relevant to
our particul ar choice-of -1 aw deci sion. Rather, the inportant fact
is that the plaintiffs chose to file a suit in Texas under Texas
| aw. Whet her the plaintiffs could effectively limt the damage
recovery to the estates of the decedents relates nore directly to
the "procedural" aspects of the suit and not to the substantive

portions of the cause of action.?!?

1 Cbviously, in a tort case, the locus of the conduct has a greater

interest in seeing that its standard of care is applied, because it affects
the way that parties tailor their conduct in that state. See Restarevent ( Secowp)
o Cowvuictr o Laws 8 145, cnt. d, at 417-18:

Experience and anal ysis have shown that certain issues that recur
intort cases are nost significantly related to states with which
t hey have particul ar connections or contacts. So, for exanple, a
state has an obvious interest in regulating the conduct of persons
withinits territory and in providing redress for injuries that
occurred there. Thus, subject only to rare exceptions, the |oca
law of the state where the conduct and injury occurred will be
aPplled to determ ne whether the actor satisfied mninmm standards
of acceptabl e conduct and whether the interest affected by the
actor's conduct was entitled to | egal protection (see 88 146-147).

The particular issue in our case is nore akin to the situation where "a court
under traditional and prevailing practice applies its own state's rules to

i ssue involving process, pleadlngs, joinder of parties, and the adm nistration
of the trial .. 1d. at 417,

12 strictly speaking, this is not a procedural issue; otherw se, the
(continued...)
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Mexi co has no underlying interest in the application of its
| aw t o determ ne who can bring a cause of action or bind the estate
in a Texas cause of action. Texas certainly has an interest in
requiring those who seek to take advantage of Texas |aw to neet
certain requirenents. In addition, uniformty and predictability
in Texas courts would be pronoted when deciding who has the
authority to pursue actions on behalf of estates. This is a fal se

conflict, and Texas |aw applies. See Duncan, 665 S.W2d at 422.

In this situation, we have no doubt that a Texas court woul d choose
to apply Texas | aw.

Plaintiffs originally clainmed to be the personal representa-
tives and | egal heirs of the decedents' estates. Boeing' s attenpt
to amend the Reich affidavit, and the conversations which fol |l owed,
however, have called this claiminto substantial doubt. In fact,
plaintiffs appear essentially to have abandoned their claim as
personal representatives and instead purport to be plaintiffs'
| egal heirs.

The plaintiffs can pursue their clains as the individual heirs
of the estates under Tex. Qv. Prac. & REM CooE AW. 8§ 71.021
(Vernon's 1986). Legal heirs can sue on behalf of an estate if
they allege that "there is no admnistration [of the estate]
pendi ng and no necessity for sane and that they are the only heirs

(or devisees) of the deceased.” Lozano v. Smth, 718 F.2d 756, 773

n.38 (5th Gr. 1983); see also Frazier v. Wnn, 472 S.W2d 750, 752

(...continued)
federal procedural rules would apply.
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(Tex. 1971); Johnson v. Holly Farms, Inc., 731 S.W2d 641, 647

(Tex. App.)Y)Amarillo 1987, no wit).

Plaintiffs have not alleged any of these elenents. They now
argue that the district court erred in not requiring the defendants
to offer evidence that the above el enents could not be satisfied.
Pl ainly, though, theruleis that the plaintiffs nust affirmatively

all ege the above el enents. See Johnson, 731 S.W2d at 647.

In any event, defendants did offer evidence that the plain-
tiffs in this case are not the sole heirs. Forty-two persons

alleged in de Aguilar | to be heirs of the decedents, as well as

twenty mnors, were dropped as plaintiffs. It appears that known
heirs were deleted fromthis case because plaintiffs knewthat they
would not be able to limt the damage claim with these heirs as
part of the action.!® The one hundred "Doe" plaintiffs fromthe
first action were also elimnated. The inclusion of "Doe"

plaintiffs in de Aguilar | suggests that the plaintiffs' attorneys

were not aware of who all of the heirs were, and the plaintiffs
have contended nothing that appears to change this circunstance.
In fact, plaintiffs' attorney acknow edged at oral argunent
t hat he does not represent all of the | egal heirs. Defendants al so
argue that in a previous conplaint, all of the present plaintiffs

and all of the plaintiffs fromde Aguilar | were included, and the

plaintiffs still said that this was only a partial listing and that

additional survivors would be naned. Plaintiffs plainly have

. 13 For exanple, a court nmust approve the linmiting of a claimuwhen
m nors are invol ved.
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failed to neet the requirenents of Texas law to limt the damages
recoverable to the estates in this case. As a result, plaintiffs
have failed to defeat renpval jurisdiction.?

The judgnent of the district court dism ssing the conplaint is

AFFI RVED.

4 As this issue is dispositive, we find it unnecessary to address the
i ssue of Boeing's third party conplaint.
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