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GARWOOD, Circuit Judge:

Plaintiff-appellant Ji my Bl ackburn (Bl ackburn) sued the Cty
of Marshall, Texas (the Cty), Mrshall Chief of Police Chuck
Wllianms (WIlians), and fornmer Harrison County Sheriff Bill O dham
(A dham (collectively Defendants), asserting constitutional and
state law clains arising fromthe revocation of his permssion to
use the police radio frequency in his tow ng and wecker service
busi ness. Bl ackburn appeals the district court's dism ssal of his
suit for failure to state a claim under Federal Rule of GCvil

Procedure 12(b)(6). W affirmin part and reverse and remand in



part.
Facts and Proceedi ngs Bel ow
Bl ackburn owns and operates a tow ng and w ecker service in

Harrison County, Texas. The backdrop of this suit centers around

the wecker business in Mrshall, Texas, the county seat of
Harrison County. The City provides l|local towng and wecker
operators with two distinct sources of business. The first

category is the renoval of abandoned vehicles frompublic property,
for which the Cty awards a conpetitive contract to one |oca
wr ecker service. The second source is the renoval of cars that

have been involved in accidents, for which the Cty enploys a

rotating on-call system Both these distinct operations are
involved in this suit. A third source of business for |oca
wreckers, independent of any Cty involvenent or regulation,

consists of custonmer requests for the assistance of a specific
wr ecker .

To award the contract for the renoval of abandoned vehicl es,
the City solicited bids fromlocal weckers through the publication
of two notices in the |local newspaper as required by Texas | aw.
TEX. LocaL Gov' T CobE ANN. 8§ 252. 0411 (Vernon 1988). Bl ackburn, who
does not subscribe to the newspaper, did not see the notices and
therefore did not participate in the bidding process. Upset about
m ssing the opportunity to bid, Blackburn, on or about January 23,
1992, tel ephoned WIlians to conpl ai n about this bidding procedure.
In this conversation, WIllians told Bl ackburn that his attitude in
conpl ai ni ng about the bidding procedure was inproper and that he

woul d therefore be renoved fromthe rotation list for the acci dent



vehicles. Later that day, WIIlians revoked Bl ackburn's perm ssion
to use the police radio frequency. On January 24, Blackburn
received a letter from A dham informng him that his wecker
conpany had been renoved fromthe Harrison County rotation |ist.

In a January 26, 1992, article in the local newspaper, WIIlians

repeated his earlier statenent: "I renoved (Bl ackburn) [fromthe
rotation list] because of his attitude. | don't need him
representing the city of Marshall." This is the only adverse

statenent about Blackburn in the article, a copy of which is
appended to the conpl ai nt.

The city police, the county sheriff, and the Texas Depart nent
of Public Safety often require the assistance of weckers to renove
damaged vehicles from accident scenes. In an effort to ensure
equitable distribution of this official wecker business, a group
of local weckers fornmed the Harrison County Weckers Associ ation
(the Association). The Association notifies the city police, the
county sheriff, and the Texas Departnent of Public Safety which
wrecker service is available on call to receive requests for tow ng
from the police dispatcher. It is not alleged that Defendants
participate in the admnistration of the Association or play any
role in the Association's selection of the on-call wecker. Unless
an acci dent victimrequests a specific wecker, the on-call w ecker
tows all vehicles involved in traffic accidents. The Association
requires, as a prerequisite for nenbership, perm ssion to use the
official police radio frequency. As a result of the CGty's
suspension of his police radio frequency privileges, Blackburn

could no | onger be an Association nenber and therefore could not



participate in the rotation systemfor renoving acci dent vehi cl es.

After unsuccessfully attenpting to settle his dispute with
various city officials, including WIllianms and the mayor, and with
ad dham Bl ackburn requested a hearing to challenge the suspension
of his radio privileges and his concomtant renoval from the
rotation list. Although Bl ackburn's pleadings are i nconsistent on
whet her he received a hearing,! his brief on appeal suggests that
he did receive a hearing. Blackburn also alleges that, on or about
Cctober 6, 1992, he was informed for the first tinme that his
perm ssion to use the police radi o frequency was revoked because of
information retrieved from the National Law Enforcenent Conputer
Network (NCIC) indicating that he had a 1980 grand | arceny
conviction in Virginia. Bl ackburn denied this assertion and
presented an affidavit of a Virginia court adm nistrator stating
that he did not have a grand | arceny conviction.?

Bl ackburn conpl ai ns that he has suffered substantial business
| osses as a result of Defendants' actions. |In addition to |osing
t he busi ness generated by the on-call rotation system Blackburn

asserts that many of his custoners have ceased to use his services

. I n paragraph 36 of his conplaint, Blackburn states both that
he received a hearing and that he did not.

2 Bl ackburn's conpl ai nt does not describe the circunstances
surrounding this Cctober 6 notice in any neani ngful nmanner.

Bl ackburn never states who informed himor how he cane to | earn
of this newly discovered reason for the suspension of his radio
privileges or whether (or, if so, how) this reason was ever
menorialized. Nor does he allege that any defendant nade or
caused to be nade any public statenent concerning this Virginia
conviction. Rather, the conplaint nerely states that
"[p]laintiff was infornmed that the NCI C conputer had reveal ed

t hat Bl ackburn had been convicted of grand larceny in the State
of Virginia in 1980."



inthe wake of the publication of the January 26 newspaper article.
Bl ackburn filed this suit agai nst Defendants, pursuant to 42 U. S. C
8§ 1983, alleging that he was denied business referrals fromthe
City and County inretaliation for his speech on a matter of public
concern in violation of the First Amendnent, and that Defendants

actions deprived him of both a liberty and a property interest
wi t hout due process in violation of the Fourteenth Amendnent.:?3
Bl ackburn al so asserts several pendent (or supplenental) state | aw
claims for defamation and tortious interference with business
rel ati onshi ps.

After filing an answer, the City and WIlIlians noved to di sm ss
the conplaint for failure to state a cause of action under Federal
Rule of Civil Procedure 12(b)(6). A dham separately noved to
dism ss on the sane ground. ad dham and WIllians also asserted
qualified imunity defenses. The district court granted
Def endants' notions to dismss under Rule 12(b)(6). The district
court held that Bl ackburn's First Amendnment claimfail ed because he
was not a public enployee. Rej ecting Bl ackburn's due process
clains, the district court held that the facts alleged failed to
satisfy the stigmatization requirenent and that he did not have a
property interest in remaining on the on-call rotation Iist.
Having dismssed all the federal clains, the district court

dismssed the pendent (or supplenental) state Ilaw clains.

3 Al t hough Bl ackburn's conpl aint included a Fourth Anmendnent
claim he abandoned this claimbelow Blackburn also alleges

t hat Defendants' actions violated the Fifth Arendnent. Because
t he due process conponent of the Fifth Arendnent applies only to
federal actors, we wll analyze Bl ackburn's clai munder the
Fourteenth Amendnent.



Bl ackburn now appeals. W affirmthe di sm ssal of Blackburn's due
process clains against all three defendants, affirmthe di sm ssal
of all other clains against Odham and reverse the dism ssal of
the First Amendnent claim and the pendent (or supplenental) state
| aw clainms, against the City and WIIi ans.

Di scussi on

St andard of Revi ew

We review de novo a district court's dismssal for failure to
state a claimunder Rule 12(b)(6). Leffall v. Dallas |ndependent
School Dist., 28 F.3d 521, 524 (5th Cr. 1994). W nust accept
plaintiff's factual allegations as true. Cinel v. Connick, 15 F. 3d
1338, 1341 (5th Gir.), cert.denied, 115 S.Ct. 189 (1994). A Rule
12(b)(6) dismssal will not be affirned "unless it appears beyond
doubt that the plaintiff can prove no set of facts in support of
his clai mwhich would entitle himtorelief.” Conley v. G bson, 78
S.C. 99, 102 (1957); see also Mtchell v. MBryde, 944 F.2d 229,
230 (5th CGr. 1991). However, "[d]ism ssal is proper if the
conplaint lacks an allegation regarding a required elenent
necessary to obtain relief." 2A More's Federal Practice § 12.07
[2.-5] at 12-91 (footnote omtted). And, "conclusory allegations
or legal conclusions masqueradi ng as factual conclusions wll not
suffice to prevent a notion to dismss." Fer nandez- Montes v.
Allied Pilots Ass'n, 987 F.2d 278, 284 (5th Gr. 1993).

In considering a defendant's claimof qualified imunity, our
first inquiry is whether the plaintiff alleged "the violation of a
clearly established constitutional right." Siegert v. Glley, 111
S.C. 1789, 1793 (1991). The second inquiry is whether the



defendant is entitled to qualified inmunity. 1d. State officials
are shielded fromliability under qualified imunity unless they
violate a constitutional right that was clearly established at the
time of their conduct. Pfannstiel v. Marion, 918 F.2d 1178, 1183
(5th Gr. 1990).

1. First Arendnent C aim

Bl ackburn argues t hat Def endants' revocation of his perm ssion
to use the police radio frequency was in retaliation for the
exercise of his First Anmendnent right to free speech. According to
Bl ackburn's conpl ai nt, he spoke out on a matter of public concern:
the bidding procedure for the abandoned vehicles contract.
Bl ackburn alleges that, as a result, the Gty revoked his
perm ssion to use the police radi o frequency, thereby rendering him
ineligible for continued nenbership in the Association and
participation in its rotation list. The district court rejected
Bl ackburn's First Amendnent claimon the basis that he was not a
public enployee and thus was not entitled to protection against
retaliation for speaking out on a matter of public concern.

At the outset, we reject the district court's apparent
assunption that only public enpl oyees enjoy the protections of the
First Anmendnent. The district court's reasoning is inverted.
Every citizen enjoys the First Amendnent's protections against
governnental interference wwth free speech, but the First Arendnent
rights of public enployees are restricted by the nature of the
enpl oyer - enpl oyee rel ati onshi p.

It is well established that "even though a person has no

‘right'" to a valuable governnment benefit and even though the



governnent may deny him the benefit for any nunber of reasons,
there are sonme reasons upon which the governnment may not rely. It
may not deny a benefit to a person on a basis that infringes his
constitutionally protected interestssSQespecially, his interest in
freedom of speech.” Perry v. Sindermann, 92 S. C. 2694, 2697
(1972). Because of the special nature of the relationship between
an enployer and its enployees, the Suprene Court has recogni zed
that "the State has interests as an enployer in regulating the
speech of its enployees that differ significantly from those it
possesses in connection with regulation of the speech of the
citizenry in general." Pickering v. Board of Education, 88 S. Ct
1731, 1734 (1968); see also Connick v. Mers, 103 S. C. 1684
(1983). For this reason, the First Amendnent rights accorded
public enpl oyees are governed by the two-prong test announced in
Pi ckeri ng and Conni ck. Under this test, a public enpl oyee all eging
a First Anendnent violation on the ground that he has been
di scharged for his speech nmust first establish that his speech may
be "fairly characterized as constituting speech on a matter of
public concern.” Connick, 103 S.C. at 1690. The second prong
teaches that there is a First Amendnent violation only if the
enpl oyee's interest in speaking outweighs "the interest of the
State, as an enployer, in pronoting the efficiency of the public
services it perforns through its enployees.” Pickering, 88 S. Ct
at 1734- 35.

Havi ng concl uded t hat Bl ackburn was not a public enpl oyee, the
district court held that he was not entitled to First Amendnent

"protection against retaliatory discharge for speaking out on

8



matters of public concern.” Although we agree Bl ackburn was not a
public enployee, that fact alone cannot end a court's First
Amendnent anal ysi s. Qutside the sonewhat expanded context of
public enpl oynment under Pickering and Connick, a court generally
examnes a free speech claim under the nore First Amendnent
friendly standard enunciated in Perry. 88 S.O. at 2697.

Accordingly, the district court erred in dismssing Blackburn's
free speech claimon the ground that he was not a public enpl oyee.
Because of the public concern requirenent in the public enployee
line of cases, a court's determnation of whether to apply the
Pi ckeri ng/ Conni ck standard or the broader protections of Perry may
have a determ native effect onaplaintiff's First Anendnent claim
See, e.g., Havekost v. United States Dep't of the Navy, 925 F.2d
316, 318 (9th Cr. 1991) ("Because protected speech nust address a
matter of public concern in the Pickering/ Connick cases, an
enpl oyee may have a steeper hurdle than a Perry plaintiff.").

Wt hout question, a public enployee discharged for speech-
related activity triggers the Pickering/ Connick analysis. The nore
problematic inquiry is whether a plaintiff such as Bl ackburn is a
public enpl oyee for First Anendnent purposes. Because the facts of
this case do not involve a standard public enployer-enpl oyee
relationship, we first address whether to approach Bl ackburn's
cl ai munder Pickering and Conni ck or under the broader protections
of Perry. Although the Pickering/ Connick test arose in the context
of public enploynent, courts have not strictly cabined its
appl i cation. In general, courts have invoked two reasons for

applying the test outside of the enploynent context: that the



relationship involved was analogous to an enployer-enployee
relationship and that the principle underlying Connick warranted
its application. Applying these two justifications to the present
case, we conclude that the record before us does not denonstrate
that Bl ackburn's relationship with the Gty was such as to warrant
extending the public enployee standard to his instant First
Amendnent cl ai m

Courts have extended the Pickering/ Connick analysis to cases
i nvol ving rel ati onshi ps anal ogous to an enpl oynent rel ationship.
For exanple, in Smth v. C eburne County Hosp., 870 F.2d 1375 (8th
Cr.), cert. denied, 110 S.C. 142 (1989), a doctor filed suit
against a public hospital alleging that it termnated his staff
privileges in retaliation for his speech in violation of the First
Amendnent. The Eighth Crcuit recogni zed that the doctor was not
a sal aried public enployee but nonethel ess applied Pickering and
Conni ck, reasoning that the doctor's relationship with the state
contained sufficient indicia of a public enploynent relationship.
The Court expl ai ned:

"While there is not a direct salaried enploynent

relationship, there is an association between the

i ndependent contractor doctor and t he Hospital that [has]

simlarities to t hat of an enpl oyer - enpl oyee

relationship. For instance, there is an application

process for privileges, there are required duties to be

performed by both parties, and there are potential
liabilities each party is responsible for jointly and

severally for tortious conduct. As a result of these
simlarities, the application of the Pickering bal ance
test and its progeny in this case is appropriate.” Id.
at 1381.

See al so Caine v. Hardy, 943 F. 2d 1406, 1415-16 (5th Gr. 1991) (en
banc), <cert. denied, 112 S Q. 1474 (1992) (applying the

10



Pi ckering/ Connick analysis to the First Anmendnent claim of an
anest hesiologist who lost his clinical privileges at a public
hospital ); Davis v. West Community Hospital, 755 F. 2d 455, 461 (5th
Cir. 1985) (using Pickering/Connick test to evaluate free speech
claim of a surgeon whose staff privileges were suspended by a
public hospital).

W conclude that the relationship between Blackburn and
Def endants does not rise to the level of even a quasi-enpl oynent
relationship like that in the nedical staff privileges cases.
Accordingly, we hold that the facts of this case are not
sufficiently analogous to the enploynent cases to warrant the
direct and full application of Pickering and Conni ck.

W now consider whether the rationale underlying Connick
nevertheless warrants the application of the public enployee
standard in this case. |In Connick, the plaintiff, upset about an
i npending transfer, circulated a questionnaire concerning office
nmorale, the need for a grievance conmttee, internal office
procedures regarding transfers, and various other work-related
conplaints. 103 S.C 1684. After losing her job in the wake of
distributing the questionnaire, the plaintiff filed suit, alleging
that the termnation violated her First Anmendnent rights.
Rejecting the First Amendnent claim the Court stated that "a
federal court is not the appropriate forumin which to review the
w sdom of a personnel decision taken by a public agency allegedly
inreaction to the enpl oyee's behavior." 1d at 1690. As the Court
explained, "[I]t would indeed be a Pyrrhic victory for the great

principles of free expression if the Anendnent's safeguarding of a

11



public enployee's right, as a citizen, to participate in
di scussions concerning public affairs were confused with the
attenpt to constitutionalize the enployee grievance that we see
presented here." ld. at 1694. Thus, the Court in Connick
recogni zed that a public enployer enjoys wide latitude in the
adm nistration of its own affairs and underscored a reluctance to
convert every workplace grievance into a constitutional claim

I n Havekost v. United States Dep't of the Navy, 925 F.2d 316
(9th Gr. 1991), the plaintiff, a grocery bagger |icensed to work
at a mlitary installation, alleged that the Navy term nated her
license in retaliation for her speech. Recognizing that Havekost
was a licensee rather than a salaried public enployee, the Ninth
Circuit stated that Pickering and Connick "are not directly on
point." ld. at 318. Neverthel ess, the court held that the
principle enunciated in Connick mandated the application of the
public enployee standard to Havekost's First Anmendnent claim
"Because Havekost's dispute, like that of the plaintiff in Connick,
i's nothing nore than a wor kpl ace gri evance, ruling for her woul d be
i nconsistent wiwth the principle stated in Connick." 1d. (enphasis
added) .

In Copsey v. Swearingen, 36 F.3d 1336 (5th Cr. 1994), the
plaintiff, Copsey, operated a "blind" vending stand in the
Loui siana state capitol wunder a license from a state agency.
Copsey al |l eged that his First Arendnent rights were viol ated by the
termnation of his license on account of his conplaints about the
licensing program and asserted that the Pickering/ Connick test

shoul d not apply because he was not a state enpl oyee. W responded

12



to this contention by stating "[w]je cannot entirely agree wth
Copsey that the Pickering/ Connick test finds no applicationinthis
context." 1d. at 1344. Exam ning the relationship between the
i censee and t he agency, * we concluded that "Copsey was nore |ike
a public enployee than an ordinary citizen, and therefore
Pi ckering and Conni ck have relevance to this situation.” 1d. In
hol di ng that certain portions of Copsey's speech were sufficiently
on matters of public concern to be protected under the First
Amendnent, we stated that although these portions "m ght inpact his
own situation," they "would inpact aspects of it that were not
those which are anal ogous to the enpl oyee-enpl oyer relationship.
Even though we have held that the Pickering/ Connick test is
relevant to Copsey's claim we remain mndful that it s
i ndi sputably clear that he was not an enpl oyee, but was only in a
situation partly anal ogous thereto." |I|d. at 1346.

While we in Copsey and the NNnth Crcuit in Havekost were abl e
to anal ogi ze the relationship between the plaintiff and defendant

to that of enployee-enployer, plainly any such analogy is vastly

4 We stated that the agency rules governing the blind vendors
under the |icensing program "bear the mark of an enpl oynent-type
relationship.”" Id. W went on to note that:

"After being selected, vendors are trained by the
state. The vendors are issued their licenses for an
indefinite term but may be suspended or term nated for
nonconpl i ance with programrules and regulations . . .
The actual vending space is owned by the state; the
state furnishes vendors wth such substantial equi pnent
as refrigerators, mcrowave ovens, and cash registers.
The vendor nust maintain this equi pnent, but the state
is responsible for making repairs. The vendor is
provided with an initial inventory, title to which
remains with the state, and he nust replace the
i nventory upon his resignation.”" I|d.

13



weaker in the present case. Mor eover, Bl ackburn's conplaint
grounds his free speech claimon his tel ephone conversation with
WIllianms in which he all eges he conpl ai ned about the public bidding
procedure for the abandoned vehicles contract. In retaliation for
this speech concerning the public bidding process, WIIlians
al l egedly revoked Bl ackburn's perm ssion to use the police radio
frequency. Thus Bl ackburn's speech did not relate to the
relationship fromwhi ch he was term nated, and his speech cannot be
equated to the workplace grievances in Connick and Havekost.
Because Bl ackburn's relationship wth Defendants is not
sufficiently anal ogous to the public enploynent rel ationship, and
because his speech is not a work-related grievance, we hold that
under clearly established |aw Bl ackburn's First Amendnent claim
shoul d be anal yzed pursuant to Perry rather than Conni ck.

Under Perry, the governnent "may not deny a benefit to a
person on a basis that infringes his constitutionally protected
interest[] . . . in freedomof speech.” Perry, 92 S. Q. at 2697
In North M ssissippi Conmunications, Inc. v. Jones, 792 F.2d 1330
(5th Gr. 1986), the North M ssissippi Tinmes published editorials
and news stories criticizing several nenbers of the county board of
supervi sors. As a result, the county ceased advertising in the
Times and threatened other advertisers with a |oss of county
busi ness unl ess they withdrew their advertisenents fromthe Tines.
The Times sued the county alleging that the w thdrawal of county
advertising and the threats to other Tines advertisers constituted
retaliation for its speech in violation of its First Amendnent

rights. Reversing the district court's directed verdict for the

14



defendants, this Court applied the Perry hol di ng:

"Although the Tinmes may have had no right to receive

certain legal advertising from the County Board of

Supervisors, it would violate the Constitution for the

Board to wthhold public patronage, in the formof its

advertising, from the Tines in retaliation for that

newspaper's exercise of first anendnent rights . . . .

To permt such actions would allow the governnent to

produce a result which [it] could not command directly,

that is, denying the Tinmes business in retaliation for

its protected speech.” ld. at 1337 (citation and

internal quotation marks omtted).?®

Havi ng determ ned that the district court erred in failing to
adj udi cate Bl ackburn's free speech clai munder Perry, we consider
the propriety of its dism ssal of Blackburn's claim against all
t hree def endants.

As to O dham the conplaint does not allege any First
Amendnent violation by him or that he did anything in retaliation
for any speech by Bl ackburn.® The district court did not err in
dism ssing as to A dhamthe conplaint's First Arendnent clains. As

to WIllians, we hold that for purposes of a Rule 12(b)(6) notion

5 In Abercronbie v. Cty of Catoosa, Ckla., 896 F.2d 1228
(10th Cr. 1990), the Tenth Crcuit analyzed a First Amendnent
claimasserted by a wecker who was renoved froma rotation |ist
after testifying against the city in a federal trial and
canpai gni ng agai nst the mayor. Reversing the district court's
grant of judgnent notw thstanding the verdict on the plaintiff's
First Amendnent claim the Court applied Perry and reinstated the
jury verdict on the First Amendnent claim

6 We al so observe that Blackburn's detail ed response to

A dham's notion to dism ss asserted only that O dham vi ol at ed

Bl ackburn's due process rights to "his |iberty and property
interests in his business wi thout giving himnotice or the
opportunity to be heard"; it said nothing about the First
Amendnent, free speech, or retaliation. |In contrast, Blackburn's
response to the notion to dismss of Wllians and the Cty
specifically asserted that "the actions by the Gty and Def endant
WIllians were retaliatory actions in response to Bl ackburn's free
speech on a public issue."

15



the conplaint sufficiently alleges that WIllians violated
Bl ackburn's First Arendnent rights and that any reasonabl e of fi ci al
in WIllianms' position should have so realized. See Copsey; North
M ssissippi. As to the Gty, though the conplaint is considerably
| ess precise than it should be, and the question presented is a
cl ose one, we ultimately conclude that for Rule 12(b)(6) purposes
it sufficiently alleged a violation, or at |least ratification, by
the City's policymakers.’

Accordingly, we reverse the district court's dism ssal of the
First Amendnent clains as to the City and Wllians, but affirm as
to A dham
I11. Due Process C ains

In a section 1983 cause of action asserting a due process
violation, a plaintiff nmust first identify a life, Iliberty, or
property interest protected by the Fourteenth Amendnent and then
identify a state action that resulted in a deprivation of that
interest. San Jacinto Sav. & Loan v. Kacal, 928 F. 2d 697, 700 (5th
Cir. 1991); see also Board of Regents v. Roth, 92 S.C. 2701, 2705

(1972). Bl ackburn's conplaint alleges that Defendants' actions

! The conpl aint expressly alleged City liability on the basis
of, inter alia, ratification. See Cty of St. Louis v.
Praprotni k, 108 S.Ct. 915, 926 (1988) ("If the authorized
pol i cymakers approve a subordinate's decision and the basis for
it, their ratification would be chargeable to the nunicipality").
We do not suggest that the conplaint is not in this respect
subject to proper notion under Fed. R Cv. P. 6(e) or that if
clarified it would not be subject to a Rule 12(b)(6) notion or a
nmotion for sunmmary judgnment by the Cty, either as respects
ratification or as to whether the officials in question were
policymakers in the rel evant sense. See Jett v. Dallas |ISD, 7
F.3d 1241 (5th Cr. 1993).

Nor do we suggest that Wllianms will not be entitled to
summary judgnent.

16



deprived himof protected liberty and property interests w thout
due process of |aw

A Stigma Caim

Bl ackburn alleges that WIllians' statenent in the newspaper
stigmati zed him and damaged his reputation in the community,
t hereby depriving himof a protected liberty interest.® In Paul v.
Davis, 96 S.Ct. 1155, 1165 (1976), the Suprene Court held that the
infliction of a stigma on a person's reputation by a state
official, wthout nore, does not infringe upon a protected |iberty
interest. As the Court in Paul stated, there is "no constitutional
doctrine converting every defamation by a public official into a
deprivation of liberty within the nmeani ng of the Due Process U ause
of the Fifth or Fourteenth Amendnent." 1d. at 1161

We have applied the holding of Paul by requiring a section

8 The conpl ai nt al | eges:

"On or about January 24, 1992, Defendant WIIians
was interviewed by the | ocal Marshall newspaper and
affirmed that Plaintiff Blackburn had been renoved from
the rotation list due to Bl ackburn's "attitude.'
Defendant Wl lianms further stated in the interviewthat
the Gty of Marshall did not want people |ike Bl ackburn
working for the Gty of Marshall. See Exhibit 'A

Plaintiff Blackburn's business i medi ately began
suffering huge | osses. Blackburn's weckers were no
| onger called to provide services for the Gty of
Marshal | and after the publication of the newspaper
article many | ocal business which had utilized
Bl ackburn's services in the past refused to do busi ness
wi th Bl ackburn and cited the negative coments of the
Pol i ce Chi ef concerning Bl ackburn whi ch had been
printed in the | ocal newspaper."”

The conplaint also asserts that "Plaintiff was deprived of a
liberty interest, Plaintiff's good nane and reputation, wthout a
chance for a nanme clearing hearing due to Defendant WIIli ans'
publication of defamatory material concerning the Plaintiff."

17



1983 plaintiff to show stigma plus an infringenent of sonme other
interest. Kacal, 928 F.2d at 701. To satisfy the stigma prong of
this test, "the plaintiff nmust prove that the stigma was caused by
a false comunication.” Phillips v. Vandygriff, 711 F.2d 1217
1221 (5th Gr. 1983) (citing Codd v. Velger, 97 S.Ct. 882 (1977)).
Mor eover, we have found sufficient stigma only where a state actor
has made concrete, false assertions of wongdoing on the part of
the plaintiff. Kacal, 928 F.2d at 701.

It is evident that the allegations of Blackburn's conplaint
fail to state a claimfor the deprivation of a liberty interest in
this respect. As athreshold matter, Bl ackburn cannot maintain his
liberty interest claim against O dham because his conpl aint does
not all ege that O dhamnade (or caused to be nmade) any statenent at
all. As far as the remaining defendants are concerned, the

all egations in Bl ackburn's conpl aint concerning WIlIlians' statenent

to the newspaper do not neet the stigma requirenent. Because
Bl ackburn has grounded his liberty interest claim solely on
WIllians' statenent to the newspaper, it nust fail. In Connelly v.

Conmptrol ler of the Currency, 876 F.2d 1209, 1215 (5th Cr. 1989),
the plaintiff based his reputational due process claim on the
defendant's statenment that, "W are of the opinion that M.
Connel |y does not possess the qualifications for the position

" Rejecting this claimunder the stigma-plus-infringenent test,
we held that "[t]he opinion of the [defendant] contains no false
factual representations, concrete or otherwise." Id. In Wlls v.

H co | SD, 736 F.2d 243 (5th Cr. 1984), cert. denied, 106 S.C. 11

(1985), we observed that "[t]he charges nust be false" and that
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for a charge to be stigmatizing it nust be worse than nerely
adverse; it nust be such as would give rise to 'a "badge of
infany," public scorn, or the like."" ld. at 256 & n.16.
WIllians' statenent voicing his opinion about Bl ackburn's attitude
does not constitute a false factual representation. | ndeed,
Bl ackburn has made no all egation that Wllians' statenent is fal se,
a prerequisite for a liberty interest-stigma claim See Codd, 97
S.Ct. at 884; Connelly. Further, the statenent does not accuse
Bl ackburn of any wongdoing. It sinply is not stigmatizing. Wells
at 256 & n.16.° Accordingly, we hold that Bl ackburn has failed to
nmeet the stigma requirenent of the stigma-plus-infringenent test,
and therefore the district court properly dismssed his liberty
interest-stigma claim?°

B. Right to Engage in a Calling O aim

Bl ackburn also argues that he had a property interest in

remaining on the on-call list, and that Defendants' actions

o We are unpersuaded that WIllians's statenent concerning

Bl ackburn's attitude rises to the |level of public accusations of
lying on a job application, see Wite v. Thomas, 660 F.2d 680
(5th Gr. 1981), cert. denied, 102 S.C. 1731 (1982), or

fal sifying travel vouchers, see Robinson v. Wchita Falls & North
Texas Conmunity Action Corp., 507 F.2d 245, 252 (5th Cr. 1975).

10 Al t hough Bl ackburn's conplaint alleges that the October 6
statenent concerning the Virginia felony conviction was fal se, he
never states which, if any, defendant nade the statenent.

Mor eover, he never alleges that this statenent was nade public or
that any defendant made it public. A prerequisite to raising a
liberty interest claimbased on stigma is that the statenent be
made public by the defendant. Arrington v. County of Dallas, 970
F.2d 1441, 1447 & n.4 (5th Cr. 1992); Huffstutler v. Bergl and,
607 F.2d 1090, 1092 (5th Cr. 1979). See also, e.g., Bishop v.
Wod, 96 S.C. 2074, 2079 (1976). Accordingly, this alleged
statenent cannot formthe basis for Blackburn's liberty interest
claim
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deprived himof this interest wi thout due process.! |In order for
a person to have a property interest within the anbit of the
Fourteenth Amendnent, he "nust have nore than an abstract need or
desire for it. He must have nore than a unilateral expectation of
it. He nust, instead, have a legitimate claimof entitlenent to
it." Board of Regents v. Roth, 92 S . C. 2701, 2709 (1972).
Property interests are not created by the Constitution; rather
they stem from i ndependent sources such as state statutes, |ocal
ordi nances, existing rules, contractual provisions, or nutually
explicit understandings. Perry, 92 S.C. at 2699-2700. However,
it is clear that "the sufficiency of the claimof entitlenent nust
be decided by reference to state law." Bishop v. Wod, 96 S. C
2074, 2077 (1976) (footnote omtted). See also Logan v. Zi nmerman
Brush Co., 102 S. . 1148, 1155 (1982) ("The hall mark of property
is an individual entitlenent grounded in state |aw, which

cannot be renoved except for cause'"); Wlls at 252 (sane);
Henderson v. Sotelo, 761 F.2d 1093, 1096 (5th G r. 1985); WIIlians
v. Texas Tech Univ. Health Sciences Ctr., 6 F.3d 290, 293 (5th Cr

1993), cert. denied, 114 S. Ct. 1301 (1994).%

1 The conplaint alleges "Plaintiff was deprived of property
whi ch was a source of incone and revenue to him nanely the
ability to tow and store cars for the City of Marshall and
Harrison County and to utilize the radio network w thout notice,
w t hout a chance for appeal."”

12 We do not suggest that federal |awsQsuch as a federa
statute or the likesQcould not create a property interest. Cf
Mat hews v. Eldridge, 96 S.Ct. 893 (1976). The point is sinply
that the Constitution itself does not create such interests.

Sone ot her applicable substantive | aw nust establish the cl ai mof
entitlenent and prevent its renoval except for substantive cause.
No federal statute or regulation or the like is clainmed to grant
a relevant entitlenment here.
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Bl ackburn cites, and we have found, no decision of any Texas
court indicating that he had any entitlenent to be or remain on the
on-call rotation list. Nor does he cite, and we have not found,
any Texas statute or adm nistrative regul ation, or any ordi nance of
the Gty or Harrison County, which m ght be construed to provide
such an entitlenent.

Several courts have addressed the issue of whether a w ecker
has a protected interest in remaining on an on-call rotation |ist.
Because the teachings of the Suprenme Court direct us to determ ne
the existence of a protected property interest based on state | aw,
| ocal ordi nances, contracts, and nutually explicit understandi ngs,
we cannot distill a specific rule from these wecker cases to
govern all cases involving a person's renoval froma rotation |list.
| nstead, we nust examne the facts of the case before us and
determ ne  whet her Bl ackburn has asserted a legitinmte,
constitutionally protected claimof entitlenent to remain on the
rotation list, or whether he has nerely alleged a unilateral
expectation of receiving governnent referrals. Nevertheless, the
wrecker cases, as well as other cases addressing property interest
cl ai s, guide our analysis.

Bl ackburn relies on Cowan v. Corley, 814 F.2d 223 (5th Gr.
1987), to support his argunent that he has a protected interest in
remai ning on the on-call list. 1In Cowan, the plaintiff operated a
wrecker service in Montgonery County, Texas. The county sheriff
formed the Montgonery County Wecker Association and issued a
detailed |ist of requirenents for participation. After joiningthe

association and paying the initiation fees and requisite dues,

21



Cowan | odged a conplaint with the sheriff alleging preferential
treatnent in the assignnent process. Cowan alleged that as a
result of his conplaint he was expelled from the association
W t hout war ni ng. He sued the sheriff and others, asserting a
section 1983 due process claim contending that the defendants'
actions deprived himof the opportunity to engage in his calling.
The district court dism ssed Cowan's section 1983 cl ai munder Rule
12(b)(6). On appeal, this Court reversed, finding that Cowan had
sufficiently asserted a protected liberty or property interest in
pursuing his livelihood to preclude Rule 12(b)(6) dism ssal. 1d.
at 228. 1

Despite Bl ackburn's argunent that the facts of Cowan and the

i nstant case are anal ogous, we find Cowan di stingui shable. First,

13 There we noted that the district court had observed:

"that Cowan had not asserted a |iberty interest
violation. Although the pleadings claima property
interest violation, the factual allegations upon which
the categorization is based directly relate to both
property and liberty interests. The essence of Cowan's
conplaint is that he has been denied the opportunity to
pursue his livelihood. That is a constitutionally

protected interest.” |d. at 227.
Cowan then cited and quoted at length fromPhillips v.
Vandygriff, 711 F.2d 1217, 1222 (5th G r. 1983), which we
consider in detail in the text, infra. Cowan then concludes by
stating:

"As our holding in Phillips nmakes clear, the right
to engage in the occupation of one's preference is not
absolute. Wthin the strictures of due process both
property and liberty interests may be constrai ned.
Utimately, that may prove to be the situation in the
matter now before us. On that we express no opinion.
But dismssal at this stage on the basis of Fed. R
Cv. P. 12(b)(6) was error." 1d. at 228 (footnote
omtted).
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the sheriff in Cowan organi zed and ran the county association. 1In
the present case, there is no allegation that the sheriff, the
Cty, or WIllians played such a substantial role in the
adm ni stration of the association. Second, under the requirenents
i ssued by the sheriff in Cowan, as we construed them "only nenbers
of the . . . association would be permtted to tow vehicles from
public property,” and, in addition, "[a]ll wecker assignnents,
including those made on an owner-preference basis were routed
through the sheriff's office and the association's dispatcher."
ld. at 225 (enphasis added). By contrast, there is no allegation
in the present case that all business had to be routed through the
sheriff and the association. Not hi ng prevented Bl ackburn from
responding to specific custonmer calls for assistance to renove
wrecked vehicles from county or city streets. Cowan, however,
could not under any circunstances tow any vehicles from public
property unless he was a nenber of the sheriff's association.
Thus, while the association forned and managed by the sheriff in
Cowan est abl i shed a conprehensive framework for managing virtually
every aspect of the wecker industry in Mntgonery County, it is
not alleged that the Harrison County Weckers Association is run by
the sheriff or any other governnent official or that its agenda
goes beyond nerely assuring the equitable distribution of official
wr ecker busi ness anong | ocal operators. Blackburn does not all ege
that the revocation of his police radio privileges and his
ineligibility for conti nued Associ ation nenbership prevent himfrom
engaging in nongovernnent-generated business. Bl ackburn is

essentially claimng aright to governnent referrals; Cowan, as we
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construed it, asserted a right to do business with private
i ndi vi dual s.

Because the rule in Cowan does not decide this case, we turn
for guidance to the wecker decisions of other courts. Sever a
general principles energe fromour review of these cases. Were a
court has found a property interest in remaining on a rotation
list, the plaintiff has alleged a claimof entitlenent supported or
created by a formal and settled source such as a state statute or
regul atory schene. Absent such an entitlenent grounded in state
law, courts have not found a protected property interest in
remai ning on a wecker rotation |ist.

For exanple, the court in Abercronbie v. Cty of Catoosa
Ckla., 896 F.2d 1228 (10th G r. 1990), held that the plaintiff had
a protected property interest in continued wecker referrals
pursuant to the Ckl ahoma wecker statute. Under Okl ahoma | aw, each
police officer was required to maintain alist of |icensed weckers
located in the officer's district. The court found that the
provi sions of the Okl ahoma wecker statute requiring the city "to
make wrecker referrals on an equal basis as nearly as possible

created a property interest in wecker referrals in favor of
the plaintiff." 1d. at 1232. Because Bl ackburn does not all ege
that his asserted property interest derives froma Texas statute or
regul ation, the holding in Abercronbie does not apply to the
i nstant case.

In Pritchett v. Alford, 973 F.2d 307 (4th Gr. 1992), the
South Carolina Departnent of Hi ghways and Public Transportation

promul gated extensive regulations governing the operations of
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wr ecki ng businesses within the state. Under these regul ations,
every highway patrol district was required to set up wecker zones
and maintain wecker rotation lists for each zone. These
regul ations al so mandated that the rotation lists be adm ni stered
in an even-handed nmanner to ensure equal distribution of the
wr ecker busi ness. After being renoved from the rotation Ilist,
plaintiff filed a section 1983 action alleging a deprivation
W t hout due process of his property interest in being on the
rotation list. The Court in Pritchett held that South Carolina's
regul atory regine created a protected property interest in being on
the on-call list rather than a nere unilateral expectation of
recei ving governnent business. 1d. at 317. Because the Court in
Pritchett based its holding on the existence of a state regul atory
schene, Blackburn cannot rely on that case for the general
proposition that a wecker service has a constitutionally protected
right not to be summarily renoved froma rotation |ist.

Durhamv. Jones, 698 F.2d 1179 (11th Gr. 1983), was a section
1983 action challenging the county sheriff's refusal to place the
plaintiff on the wecker rotation |list. For his conveni ence, the
sheriff maintained a Iist of wecker services that he used on a
rotating basis. Under this informal arrangenent, the sheriff never
issued any witten rules or regulations, nor did he institute a
structured application process. The court in Durhamheld that the
plaintiff did not have a property or liberty interest in remaining
on the sheriff's informal on-call list; instead, the court stated
that the plaintiff nerely had "a unil ateral expectation" to receive

busi ness referrals fromthe sheriff's departnent. 1d. at 1181. In
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reaching this conclusion, the court stressed that the sheriff's
action did not affect the plaintiff's "right to operate a tow ng
service." 1d.' Likew se, Defendants' actions have not foreclosed
Bl ackburn's right to operate a towi ng service in Harrison County or
his ability to performservices for a nongovernnent clientele.

I n Pi eckni ck v. Commonweal t h of Pennsyl vania, 36 F.3d 1250 (3d
Cr. 1994), plaintiffs brought a section 1983 suit alleging a
deprivation of their due process rights based on the defendants'
preferential adm nistration of a wecker rotation list. Quidelines
est abl i shed by the Pennsyl vania State Police required an officer in
need of a wecker to call the nearest available wecker on a
rotational basis. The court found that the police guidelines

merely articulated a general policy and did not create "an
enforceabl e contract between the towi ng services on the list and
the State Police." 1d. at 1256. Having found no contractual basis

for a property interest, the court went on to anal yze whether the

14 In Gegg v. Lawson, 732 F. Supp. 849 (E.D. Tenn. 1989), the
Court distingui shed Durham and found that the plaintiff had a
protected property interest in remaining on the on-call list. 1In

Gregg, the Tennessee Departnent of Public Safety issued a general
order to supplenent its existing regulations governing the

provi sion of wecker services wwthin the state. The plaintiff
argued that the retroactive application of this general order
deprived himof his protected property interest in remaining on

the on-call list. The court held that the plaintiff had a
protected property interest in remaining on the on-call i st
because "the regulations in effect prior to the revised general
order clearly create an expectation that a provider wll be
called on a regular rotating basis." |d. at 853 (enphasis
added) .

Again, the court's finding that the plaintiff had a
protected property interest in remaining on the on-call list was

explicitly prem sed on the existence of the state regulatory
schene. Thus, the holding of Gegg does not apply to the facts
of the instant case.
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parties' mutual understandi ng based on past practices gave rise to
a property interest. See Perry, 92 S. . at 2699-2700. After
di scussi ng ot her wecker deci sions such as Pritchett, Abercronbie,
and Gregg, the court stated: "These cases are distinguishable. In
all of them a state statute or regul ati on gave a tow ng operator
a property interest. Here there is no Pennsylvania statute or
regul ati on governing towi ng or wecker services." Pi eckni ck at
1257 (footnote omtted). Simlarly, Blackburn has not all eged that
his interest in remaining on the rotation list arises froma Texas
statute or regulation. Pi ecknick likew se rejected any |iberty
claim [|d. at 1259-62.

Wiite Plains Towng Corp. v. Patterson, 991 F.2d 1049 (2d
Cr.), cert. denied, 114 S. C. 185 (1993), presented a situation
where the state police divided a section of highway into zones and
assigned each zone to one wecker service that would have an
exclusive right to referrals within the zone. Under this system
the state police dispatcher always called the wecker assigned to
the zone absent a notorist's request for a specific wecker. The
plaintiffs' section 1983 action asserted a due process cl ai mbased
on the state police's termnation of their exclusive tow ng
assignnent in an assigned zone. Enphasi zing that this inform
pol i ce assignnment systemwas not authorized or governed by any New
York statute or regulation, the court held that "regardl ess of
their wunilateral hopes or expectations, plaintiffs had no
cogni zabl e property interest in continued towng referrals

and the nere termnation of their status thus did not deprive them
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of a due-process-protected interest." 1d. at 1062.%

In O Hare Truck Serv., Inc. v. Gty of Northlake, 843 F. Supp
1231 (N.D. IIl. 1994), the plaintiff clainmed a property interest in
remaining on the city's rotation |ist. Surveying the wecker
opi nions, the court found that decisions recognizing a property
interest inremining onarotationlist all "dealt with formalized
of ficial sources of property rightssqQcreated by the rel evant state
law, as Roth teaches nust be the case.” ld. at 1233 (citation
omtted). D smssing the due process claim the court held that
the plaintiff had not all eged a protected property interest because
of the absence of any official or formal source based in state | aw.
| d. 16

In order to prevail on his property interest claim Blackburn
must show that his interest in remaining on the rotation list is

nmore than a unilateral expectation of continued use of the police

15 The court al so based its holding on the fact that New York
| aw presunes that a contract for services with no durationa
provision is termnable at will. "An interest that state |aw
permts to be termnated at the whi mof another person is not a
property right that is protected by the Due Process C ause."
Patterson, 991 F.2d at 1062.

16 Bl ackburn also relies on an unpublished district court
opinion, Mrris v. MCallie, No. Gv. 4-91-032, 1993 W 625544
(E.D. Tenn. May 6, 1993). In Mrris, the district court held
that the plaintiff had a property interest in remaining on the
wrecker rotation list. Despite the absence of any witten

regul ations or state regulatory schenme, the court found that a
mutual |y explicit understandi ng between the sheriff and nenbers
of the list was sufficient to create a property interest. In
reaching this conclusion, the court stressed that the sheriff's
of fice had adm nistered the rotation list for twenty-five years
and that the plaintiff hinself had been on the rotation |list for
sone twelve years. In O Hare Truck Services, the court rejected
the holding of Morris as inconsistent with the other wecker
cases. 843 F.Supp. at 1233. W agree. W |ikew se reject

Bl ackburn's argunent based on Morris.
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radio frequency and receipt of governnent referrals. Because
Bl ackburn does not allege that his property interest in remaining
on the rotation list stens from a state statute or regulatory
schene, a contract, or any other independent source, we find that
Bl ackburn has failed to all ege a property interest protected by the
Due Process Cl ause of the Fourteenth Amendnent.

Bl ackburn argues that Phillips v. Vandygriff, 711 F.2d 1217
(5th Gr. 1983), and San Jacinto Sav. & Loan v. Kacal, 928 F. 2d 697
(5th Gr. 1991), support his argunent. Despite Blackburn's efforts
to portray the facts of this case as analogous to Kacal and
Phillips, we find those two cases di stingui shabl e.

Both Phillips and Kacal involve egregi ous governnent conduct
ininterfering with the plaintiff's pursuit of a private career or
busi ness; they did not invol ve persons asserting a liberty interest
in a particular type of governnmental referral to which they were
not otherwi se entitled under state or federal law. In Phillips,
the plaintiff, seeking a managenent position in the savings and
| oan industry, entered an agreenent to becone an executive of
Sinton Savi ngs and Loan Association (Sinton). During this tine,
plaintiff Phillips and several Sinton principals net with defendant
Vandygriff, the Comm ssioner of the Texas Savings and Loan
Depart nent . Phillips never actually started working at Sinton
because of what ultimately turned out to be severe irregularities
by others at Sinton, including the msuse of funds, which led to
the indictnent of two Sinton principals. Phillips continued his
quest for other enploynent in the industry. According to industry

custom enployers would screen prospective nanagerial enployees
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w th Vandygriff. Al t hough Vandygriff had no reason to suspect

Phillips of any wongdoing, he infornmed prospective enpl oyers of
Phillips's connection with Sinton and told themthat he could not
recommend him for enploynent, as a result of which Phillips was

unable to find enpl oynent anywhere in the industry.

The court in Phillips held there was sufficient evidence that
the defendants had established a de facto state |licensing system
under which Phillips was deprived of his constitutionally protected
interest in pursuing his occupation. 1d. at 1222. Essentially,
def endant Vandygriff's de facto |icensing program anounted to
governnental interference that prevented Phillips from private
enpl oynent anywhere in the savings and | oan industry. See, e.g.,
Geene v. McElroy, 79 S.C. 1400, 1411 (1959) ("[T]he right to hold
specific private enploynent and to foll ow a chosen profession free
from unreasonable governnental interference conmes wthin the
“liberty' and property' concepts of the Fifth Anendnent . . . .");
Truax v. Raich, 36 SSC. 7, 10 (1915) ("the right to work for a
living in the common occupations of the comunity is of the very
essence of the personal freedom and opportunity that it was the
purpose of the [Fourteenth] Amendnent to secure"). This type of
direct governnental interference with private enpl oyers who m ght
want to develop a business relationship with Phillips is
di stingui shabl e from Def endants' revocation of Blackburn's police
radio frequency privileges and his resulting renoval from the
rotation |ist. Def endants' conduct affected only Blackburn's
ability to receive governnent referrals.

Bl ackburn al so relies on Kacal to bol ster his argunent that he
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had a property interest in remaining on the on-call |Ilist. In
Kacal, the plaintiff filed a section 1983 suit all eging that police
har assnent of her private custoners deprived her of a
constitutionally protected interest in operating a private
busi ness. 928 F.2d 697. Reversing the district court's grant of
summary judgnent in favor of defendants, this Court held that
plaintiff's allegations that police harassnent caused the failure
of her arcade asserted the deprivation of a protected interest,
t hus precluding summary judgnent. ld. at 704. Like Phillips,
Kacal involved direct governnental interference with private
persons contenplating a business relationship with the plaintiff.
By contrast, the protected interest Blackburn asserts is only his
uni l ateral expectation to use the local police radio frequency and
recei ve | ocal governnent referrals.

Because there apparently is no Texas or local statute,
ordi nance, or regul atory schene governing the wecker |ist operated
by the Harrison County Wecker's Association, we hold that
Bl ackburn has failed to allege a property interest in remaining on
the wecker rotation list. Bl ackburn's argunent is couched in
terms of governnental interference with his property interest in
pursuing an occupation, but wupon closer examnation, he is
essentially claimng aright to receive a certain class of business
referrals from the |ocal governnent. Cf. Piecknick at 1259
("[Plaintiff] has no rights as an enpl oyee of the state because he
is a nmere supplier of services."). W have consistently held that
the nere exi stence of a governnental programor authority enpowered

to grant a particular type of benefit to one such as the plaintiff
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does not give the plaintiff a property right, protected by the due
process clause, to receive the benefit, absent sone legitinmate
claimof entitlenentsQarising fromstatute, regul ation, contract,
or the likesQto the benefit. See, e.g., Wlson v. US Dept. of
Agriculture, 991 F.2d 1211, 1216 (5th Gr. 1993); Coghlan wv.
St arkey, 845 F.2d 566, 569-70 (5th Gr. 1988); Mhone v. Addicks
Uility District, 836 F.2d 921, 929-931 (5th Gr. 1988). This is
true for a continuation of a benefit. See Coghlan (water service);
VWlls (enploynent). The result, obviously, is not to be changed
merely by enploying the |abel "liberty" instead of "property."
Were that not so, the "legitimate clai mof entitlenment" requirenent
woul d be entirely neaningless. "The questions . . . are when and
how a person acquires an "interest in specific benefits' which wl|
trigger the due process clause.”" Mhone at 929. Mor eover, the
long tradition in our nation has been that, where not affirmatively
restricted by reasonable Jlaws or regulations of genera
application, private individuals normally have the right to engage
in private enpl oynent or any of the common occupations of life with
or for those private persons who see fit to engage, patronize, or
do business with them this tradition, however, does not enbrace
any assunption of a right to particular governnent business or
referrals. Blackburn has not alleged that any governnental action
prevents or restricts him from doing business with those private
citizens who wish to avail thenselves of his services.

We hold that the facts alleged here do not give rise to any
liberty or property interest protected by the Fourteenth Arendnent.

Durham Accordingly, the district court did not err in dismssing
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Bl ackburn's due process claimagainst all three defendants under
Fed. R Cv. P. 12(b)(6).
| V. Pendent (or Supplenental) State Law C ai ns

The district court dism ssed Blackburn's pendent state |aw
clains, explaining that the "general rule is to dismss state
clains when the federal clains to which they are pendent are
dism ssed." Parker & Parsley PetroleumCo. v. Dresser |Indus., 972
F.2d 580, 585 (5th G r. 1992). Because we reverse the district
court's dismssal of Blackburn's First Anmendnent claim against
Wllianms and the City, we nust al so reverse and remand the district
court's dism ssal of the pendent (or supplenental) state | awcl ains
against Wllians and the Cty.

Concl usi on

For the foregoing reasons, the judgnent of the district court
is AFFIRVED in part and REVERSED in part, and the cause is
REMANDED.
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