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Appeal from the United States District Court for the Eastern
District of Texas.

Before KING JOLLY and STEWART, Circuit Judges.

STEWART, Circuit Judge:

Charles L. Hal bert appeals two district court judgnments which
di sm ssed his clains agai nst BPS Guard Services, Inc. ("BPS') and
a BPS security guard and which denied him leave to anmend his
original conplaint to add two new clains. For the follow ng
reasons, we affirmthe judgnents of the district court.

| . BACKGROUND

On Cctober 1, 1991, Charles Lee Hal bert drove his semtrailer
toafacility owed by Johnson & Johnson Medical, Inc. ("JJM") in
Sherman, Texas. He went there to pick up a |loaded trailer. Roger
Wade, who was enployed by BPS Guard Services, Inc. ("BPS"), was
working as a security guard at the facility. Upon Hal bert's
arrival, Wade contends that Hal bert snelled of marijuana and could
not spell his own nane. Wde call ed the Shernman Police Departnent

and informed them that Hal bert was "higher than a kite." The



police asked Wade to restrain Hal bert. Although he agreed to try
to restrain Hal bert, in actuality, he nade no such attenpt.

Two police officers eventually arrived at the scene and gave
Hal bert three field sobriety tests. After concludi ng that Hal bert
had failed the tests, the police arrested him He was rel eased
frompolice custody after only a few hours. Halbert imediately
went to a local hospital and submtted to a set of conprehensive
drug and al cohol tests. The tests did not reveal the presence of
any alcohol or illicit drugs in his system

On Decenber 11, 1991, Hal bert filed suit against Wade, JJM,
BPS, the Gty of Sherman, and the two police officers who arrested
him He asserted clains of false inprisonnent, false arrest, and
intentional and negligent infliction of enotional distress agai nst
BPS, Wade, and JJM. He asserted the sane state |aw clainms and a
§ 1983 claim against the police officers and the Cty of Shernman.
The Gty of Sherman was eventually dism ssed fromthe case.

On February 6, 1992, Hal bert attenpted to anend his conpl ai nt
to add |libel and sl ander clains agai nst Wade and BPS. This notion
was denied w thout reasons. On January 13, 1992, JIJM filed a
nmotion for judgnment, on the pl eadi ngs, which was | ater converted to
a notion for summary judgnent. This notion was eventually granted.

On July 29, 1992, BPS and Wade filed a notion for summary
j udgnment which was granted. The trial court found that Hal bert had
“"failed to establish a fact i ssue whet her Wade det ai ned or directed
the arrest of Hal bert or whether Wade knowi ngly provided false

information to the police."



On January 18, 1993, trial was held and the jury returned a
verdi ct in favor of Hal bert agai nst one of the two police officers.
Hal bert has appeal ed the judgnent dismssing his claim of false
arrest and intentional infliction of enotional distress against
Wade and BPS. He also appeals the denial of his notion for |eave
to anmend his conpl aint.

1. REVIEWOF THE SUMVARY JUDGVENT MOTI ONS
A. Standard of Review

This Court reviews a grant of summary judgnent de novo.
Abbott v. Equity Goup, Inc., 2 F.3d 613, 618 (5th G r.1993), cert.
denied, --- US ----, 114 S . C. 1219, 127 L.Ed.2d 565 (1994).
Summary judgnent is proper if the noving party establishes that
there is no genuine issue of material fact and that it is entitled
to judgnent as a matter of law. Celotex Corp. v. Catrett, 477 U S
317, 322, 106 S.Ct. 2548, 2552, 91 L.Ed.2d 265 (1986). The party
opposing a notion for summary judgnment nust set forth specific
facts show ng the exi stence of a genuine issue for trial. Anderson
v. Liberty Lobby, Inc., 477 U.S. 242, 249, 106 S.C. 2505, 2511, 91
L. Ed. 2d 202 (1986). On appeal from sunmary judgnent, this Court
exam nes the evidence in the |ight nost favorable to the non-noving
party. Salas v. Carpenter, 980 F.2d 299, 304 (5th Cr.1992).

B. False Inprisonnment Caim

Hal bert contends that the district court erred in granting
BPS s notion for summary judgnent on the false inprisonnent claim
"Under Texas law, a private citizen does not incur liability sinply

because he mstakenly inforns the police that the suspect has



commntted a crinme whenever the suspect 1is not thereafter
successfully prosecuted.” Arnstead v. Escobedo, 488 F.2d 509, 511
(5th Gr.1974). "Rather, the citizen nust actually direct the
police to nake the arrest."” |d.

In Armstead v. Escobedo, a bus driver had a dispute with a
femal e passenger over the fare. As she left the bus, she all egedly
threatened the bus driver with a knife and threw a brick through
the bus window. One week |ater, the same bus driver picked up a
femal e passenger whom he believed to be his assailant. After
gquestioning the passenger, he flagged down two passing police
officers and told themthat the fenal e passenger was his assail ant.
The police officers decided to arrest the wonman. She was | ater
rel eased after passing a lie detector test. She then sued the bus
driver for false arrest. This Court held that the bus driver could
not be held |iable for fal se arrest because he had not directed the
police to arrest the woman. 488 F.2d at 511

In this case, Hal bert produced no summary judgnent evi dence
that Wade directed his arrest. Wde did informthe police that
Hal bert was i ntoxicated and he infornmed themof Hal bert's | ocation
once they arrived; however, the police officers did not rely on
this information in determ ning whether to arrest Halbert. They
conducted their own sobriety tests and then decided to arrest him
Consequently, as the bus driver's conduct in Arnstead did not give
rise to liability for false arrest, Wade's conduct does not give
rise to liability for false arrest. Thus, the district court

correctly dism ssed the fal se arrest clains.



Hal bert relies heavily upon Leon's Shoe Stores v. Hornsby, 306
S.W2d 402 (Tex.Gv.C. App.1957), for support of his contention
that Wade's actions warrant a finding of false arrest. In Leon's
Shoe Stores, the credit manager of a shoe store called the police
to report that a custonmer was trying to cash a forged check. The
credit manager had known the custoner for several years and knew
that the check was actually hers. The police arrested the
cust omer. The court held that the store was liable for false
i nprisonment because the store credit nmanager knew that the
custoner had not forged the checks. 1d. at 410.

This case is distinguishable. In Leon's Shoe Store, the store
manager's false statenent had directed the police to arrest the
custoner; in this case, it was the police officer's evaluation of
Hal bert's field sobriety tests that was responsi ble for his arrest.
Thus, we find Hal bert's argunent unpersuasi ve.

C. Intentional Infliction of Enotional D stress Caim

Hal bert contends that the district court erred in dism ssing
his claimfor intentional infliction of enotional distress. Under
Texas | aw, the elenents of this tort are: (1) the defendant acted
intentionally or recklessly; (2) the conduct was "extrene and
outrageous"; (3) the defendant's actions caused the plaintiff's
enotional distress; and (4) the plaintiff's enotional distress was

severe. Gllum v. Gty of Kerrville, 3 F.3d 117, 122 (5th

Cir.1993), cert. denied, --- US ----, 114 S.Ct. 881, 127 L. Ed. 2d
76 (1994). In order for conduct to be extrene and outrageous, it
must be "beyond the bounds of decency,"” "atrocious," and "utterly



intolerable in a civilized community."” D anond Shanrock Refining
& Marketing Co. v. Mendez, 844 S.W2d 198 (Tex.1992).

W find that nerely calling the police and inform ng them
that soneone is intoxicated or using drugs is not sufficiently
out rageous conduct to warrant the recovery of damages for the
intentional infliction of enotional distress even if those
statenents are false. In Dianond Shanrock Refining & Marketing
Co., the defendant had been sued for intentional infliction of
enotional distress for falsely publicizing that the plaintiff had
been fired for stealing conpany property. The Suprene Court of
Texas—+n an opinion that was divided on every issue except this
one—hel d that there was no evi dence that the enpl oyer's conduct net
this standard of outrageous conduct. Id. at 202. The conduct of
Wade, in the instant case, is conparable to the actions of the
enpl oyer in Dianond Shanrock. Simlarly, in this case, Wde's
conduct does not support a recovery for intentional infliction of
enotional distress.

I11. DENIAL OF LEAVE TO AMEND
A. Standard of Review

This Court reviews a district court's denial of |eave to
anend a conpl ai nt for abuse of discretion. Avatar Exploration Inc.
v. Chevron USA, Inc., 933 F.2d 314, 320 (5th G r.1991). The
Federal Rules of Cvil Procedure provide that, after an answer has
been filed, "a party may anend the party's pleading only by | eave
of court" and that "leave to anend shall be freely given when

justice so requires." Fed.RGCv.P. 15(a). Anmendnents should be



liberally allowed. Duff-Smth v. Collins, 973 F.2d 1175, 1180 (5th
Cr.1992), cert denied, --- US ----, 113 S.Ct. 1958, 123 L. Ed. 2d
661 (1992). However, |eave to anmend is by no neans automatic
Avat ar Exploration Inc., 933 F.2d at 320. Instead, the decision to
grant or deny leave is one left to the sound discretion of the
district court. Id.
B. Anal ysis

Hal bert filed his notion to anend his pl eadi ngs on February
6, 1992, to add clains of |ibel and sl ander. It was filed well
wthin the June 15, 1992 scheduling order deadline for the
anendnent of pleadings. Thus, on its face, the notion was tinely
and evidenced no prejudice to the other parties or potential to
del ay the proceeding. The district court did not provide any
expl anation for denying Hal bert's notion to anend his conplaint.
The Suprenme Court has held that the refusal to grant | eave to anend
"W thout any justifying reasons is not an exercise of discretion;
it is merely abuse of that discretion.” Foman v. Davis, 371 U S.
178, 182, 83 S.&t. 227, 230, 9 L.Ed.2d 222 (1962). Therefore, in
the absence of any "justifying reasons”, it was error for the
district court to deny the facially valid notion to anend.

Normal ly, we would remand this case to the district court to
give the plaintiff +the opportunity to anmend his pleading
particularly in those cases where the new clains warrant
devel opnent of facts to uncover the nerits of the clains or where
the clains allege facts which are disputed. See Conti v. Sanko

Steanship Co., 912 F.2d 816, 818-819 (5th Cr.1990); Sorosky v.



Burroughs Corp., 826 F.2d 794, 805 (9th Cr.1987). However, in
this case, the record has been devel oped extensively and all other
clainms have been dismssed or decided at trial. Under these
circunstances, we think that a remand to the district court sinply
to consider the nerits of these two clainms would be a waste of
judicial resources because both Hal bert's |ibel and sl ander cl ai ns
fail as a matter of law. Brown v. Texas A & MUniversity, 804 F.2d
327, 334 (5th Cr.1986) (holding that a remand on a claimthat
coul d not be supported by the record would be a waste of judicial
resources).?

Hal bert's |ibel and slander clains are based on the phone
call Wade nade to the police and on a report about the incident
that Wade filed with his supervisor. Texas |aw defines |ibel as "a
witten or printed defanmation which tends to injure the reputation
of a living person and thus expose himto public hatred, contenpt,
ridicule, or financial injury, or inpeach his honesty, integrity,
virtue or reputation.” Sellards v. Express-News Corp., 702 S. W 2d
677, 679 (Tex.Ct.App.1985). Slander is a defamatory statenent
orally comuni cated or published to a third person w thout |egal
excuse. Kelly v. Diocese of Corpus Christi, 832 S.W2d 88, 91
(Tex. Ct. App. 1992).

1'n Brown, we held that if we search "every nook and cranny
of the record, like a hungry beggar searching a pantry for the
| ast norsel of food and have determ ned that "even the nost
synpat hetic reading of plaintiffs' pleadings uncovers no theory
and no facts that woul d subject the present defendants to
liability" " then remand i s unnecessary. Brown v. Texas A & M
University, 804 F.2d 327, 334 (5th G r.1986) (quoting Jacques V.
Procunier, 801 F.2d 789, 791 (5th Cr.1986)).

8



A qualified privilege protects statenents nmade in good faith
on a subject matter in which the author has an interest or with
reference to which he has a duty to perform to another person

havi ng a correspondi ng i nterest or duty. Houston v. G ocers Supply

Co. 625 S.W2d 798, 800 (Tex.Ct.App.1981). In order to overcone
the defense of privilege and inpose liability for 1libel and
sl ander, Hal bert nmust prove that Wade acted with nmalice. 1d. at

801. The falsity of a statenent is insufficient to prove nalice.
Stearns v. McManis, 543 S.W2d 659, 664 (Tex.Cv.C. App.1976).

Under Texas | aw, both of the statenents made by Wade woul d be
covered by a privilege. See Mayfield v. G eichert, 484 S.W2d 619
(Tex. G v.Ct. App. 1972) (hol di ng that a published hospital report was
privileged because the reports were asked to be made and read only
by the requesting party); Zarate v. Cortinas, 553 S.W2d 652
(Tex. G v.Ct. App. 1977) (holding that conmunications to the police
are conditionally privileged). |In order to overcone the defense of
privilege and inpose liability for |ibel and slander, Hal bert nust
t hus prove that Wade acted with nalice. See Houston, 625 S. W 2d at
801.

After scouring the record, we have found no hint of evidence
that attests to Wade's notives. Moreover, Hal bert has not alleged
any notive for an intentional false report by Wade to the police
of ficers. At best, Halbert's own testinony and the nedical
evi dence woul d prove that Wade's statenents were fal se. However
proof of the falsity of a statenent alone is insufficient to prove

mal i ce. See Stearns, 543 S.W2d at 664. Thus, as a matter of | aw,



Wade woul d not be able to prevail on the Iibel and sl ander clains
even if his anmendnent were now al | owed.
| V. CONCLUSI ON

Because insufficient evidence existed to support the
contention that Wade's conduct is actionable, the sunmary judgnent
dismssing the false arrest claim and intentional infliction of
enotional distress claimis affirnmed. The district court erred in
not furnishing any reason for its denial of |eave for Hal bert to
anend his conplaint by adding two new cl ains. However, Hal bert
could not prevail on these clains as a matter of |aw We thus
choose not to remand this case for any further proceedi ngs because
it would be a waste of judicial resources and the resources of the
parties.

The judgnent of the district court is affirned.

AFFI RVED.
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