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Before KING JOLLY and DAVIS, Crcuit Judges.
PER CURI AM
Having studied the briefs filed in this appeal, having
considered the argunents of counsel, and having reviewed the
record, we are fully convinced that the district court correctly
decided the issues in this appeal in its well-reasoned opinion,
whi ch we attach hereto and adopt as the opinion of this court. The
judgnent of the district court is therefore
AFFI RVED.
APPENDI X
In the United States District Court
for the Eastern District of Texas
Paris Division
Don Taylor, Plaintiff,
V.

| nvestors Associates, Inc., Mtchell Coldberg, also known as
Mtch Col dberg, Defendants.
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VEMORANDUM COPI NI ON

Pendi ng before the court for adjudication are the notions of
def endant s Mt chel | ol dberg (" Gol dberg"), and | nvestors
Associates, Inc. ("IAl"), for an order to stay proceedings and
conpel arbitration, or, alternatively, to dismss the action
| . Background

The facts in this case are undisputed. [|Al is a securities
br oker-deal er. Beginning in Decenber 1991, Mtchell Col dberg, as
a representative of [|A, solicited plaintiff, Don Taylor, by
t el ephone, to buy and sell stock fromIA. On January, 6, 1992,
Taylor nmade his first trade with I Al, purchasing stock of United
Fashions at a total cost of $132,233.75. On January 7, 1992
Taylor executed a Cient's Agreenent wth Prudential-Bache
Securities, Inc. ("Prudential"). See Cient's Agreenent between
Prudenti al -Bache Securities, Inc. and Don Taylor, Exhibit B to
plaintiff's response to defendant Goldberg's notion to stay
proceedi ngs and conpel arbitration [hereinafter "Agreenent"]. By
the terns of the Agreenent, Prudential was designated as a cl earing
br oker, whose function it was to keep records relating to Taylor's
account .

Taylor filed a conplaint in this court against |A and
Gol dberg alleging, inter alia, violations of § 10(b) of the
Securities and Exchange Act of 1934, as anended; Rul e 10(b)(5)
pronul gated thereunder, 8 12(2) of the Securities Act of 1933, as
anended; and 18 U.S.C. § 1962(a), (b), and (c) ("RICO"), all

arising from the sale of stock by IA in its capacity as a



securities broker-dealer for Taylor. |In addition, Taylor alleges
common |aw fraud against defendants, under the provisions of
Article 581-33A(2) of the Texas Blue Sky Law, pursuant to Section
27.01 of the Texas Business and Commerce Code, for breach of a
fiduciary obligation; and under Section 17.41 of the Texas
Deceptive Trade Practices-Consuner Act, for negligence and
conspiracy. |In response, defendant Gol dberg filed a notion to stay
proceedi ngs and conpel arbitration. 1Al filed a simlar notion, as
well as a notion to dismss the clains. The issue raised by these
motions is whether Goldberg, through IA, is an agent or third

party beneficiary of the arbitration agreenent between plaintiff

and Prudenti al . If so, then the defendants' notion to conpe
arbitration nust be granted; if not, it nust be denied.
1. Analysis

A. The Arbitration C ause

The arbitration clause at issue in this action is part of a
Client's Agreenent, signed by Taylor, which was sent on
Prudential's letterhead. The clause, paragraph 14, providing for
conpul sory arbitrati on does not nention defendants | Al or Col dberg

either by nanme or by function, and defendants did not sign the

docunent . Paragraph 14 says arbitration is binding on the
"parties."” The only parties discussed in the Agreenent are Tayl or
("I or "undersigned") and Prudential ("you"). Def endant s’

argunent that they are included in the term"you" is based upon the
fact that it was |Al which allegedly provided Taylor with the

Agreenent. These circunstances are insufficient to support [Al's



contention that it was a party to the agreenent. Unlike the case
of Okcuoglu v. Hess, Gant & Co., 580 F.Supp. 749 (E.D. Pa.1984),
where the court held the arbitration clause providing protection
for the clearing broker's agents and corresponding firnms to be
bi ndi ng upon the introducing broker, the Agreenent here does not
mention IAl, either inplicitly or expressly. As such, the critical
question is whether defendants can enforce the arbitration
provision in the Agreenent even though defendants are not parties
to the Agreenent. Although the Fifth Grcuit Court of Appeals has
not directly dealt with this issue, it appears that the case |aw
from other jurisdictions overwhelmngly rejects attenpts by
i ntroduci ng brokers to enforce arbitration agreenents contained in
custoner agreenents between their clients and clearing brokers.!
The Agreenent further states that "any controversy ari sing
out of or relating to ny account shall be settled by arbitration.™
On its face the provision is broad, but, if interpreted
contextually, the intent of the parties is manifest—+o arbitrate
clains by or against the clearing house concerning its handling of
Taylor's account. This interpretation is reinforced by the
acconpanying letter sent by Prudential defining Prudential's role

in Taylor's stock purchase transaction:?

See, e.g., Ziegler v. Wiale Securities Co., L.P., 786
F. Supp. 739 (N.D.Ind.1992); Shaffer v. Stratton Gaknont, Inc.,
756 F. Supp. 365 (N.D.111.21991); Conway v. Icahn Co., Inc., 787
F. Supp. 340 (S.D.N.Y.1990).

2See Exhibit B, Prudential's Correspondent Allocation of
Responsibility Letter, attached to Goldberg' s notion to stay
proceedi ngs and conpel arbitration.
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Prudential Securities Incorporated ("PSI") is not your broker.

PSI is your Broker's clearing firm As such, PSI handl es the

back office, or clearing functions for your Broker and, for

this purpose only, PSI has opened an account in your nane.
Thi s | anguage nakes it perfectly clear that defendants are entities
i ndependent from Prudential, a clearing house.

Def endants rely upon the agency principles upheld in Ckcuoglu
to support their contention that 1Al and Col dberg, although not
parties to the Agreenent, are entitled to enforce the arbitration
cl ause contained in Prudential's Agreenent with Taylor. The facts
of the case at hand are clearly distinguishable fromthose relied
upon by the court in OCkcuoglu, in that Okcuoglu involved the
liquidation of stock fromthe custoner's (plaintiff's) account to
nmeet a margin call. 580 F. Supp. at 752. The 1iquidation was
performed after consultation wth the clearing broker, even though
the custoner had di sapproved the transaction. |In that case, the
transaction directly involved the clearing broker, and the court
determ ned that so long as it was possi ble that the cl earing broker
coul d be brought into the di spute as a necessary party, the dispute
as to the unauthorized options transaction should be submtted to
arbitration as set forth in the Custoner Agreenment. 1d. at 751
The court in Anderson v. Brock Investor Services, Inc., No. 4-92-
1032, slip op. (D.Mnn., Jan. 14, 1993), found the factual
simlarity to Okcuoglu dictated the conclusion that the introducing
broker could enforce the clearing broker's right to conpel
arbitration. In Anderson, the transaction related to alleged
unaut hori zed trades; thus the possibility existed that the

clearing broker would yet be joined in the litigation. Also, the
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arbitration agreenent in Anderson expressly applied to the clearing
broker and its enpl oyees and agents. 1d. at 3, 5.

In contrast, Prudential is not a party to this action, and no
clains involved in this Jlawsuit pertain to Prudential or
plaintiff's accounts. The transactions sued upon in Ckcuoglu and
Anderson relate to wunauthorized or unexecuted trades, whereas
plaintiff Taylor's claimrelates solely to m srepresentati ons nade
by the defendants. |In a factual situation mrroring the case at
hand, the court in Mowbray v. Moseley, Hallgarten, Estabrook and
Weeden, 795 F.2d 1111 (1st Cir.1986), expressly distinguished
Okcuogl u, because the di sputed transaction in Ckcuoglu invol ved the
I'i qui dati on of stock whereby the cl earing house's services had been
enpl oyed. The Court of Appeals for the First Crcuit concluded
that, because no claim had been asserted which intinmted even a
"potential" involvenent of the clearing broker, the activities of
the clearing broker were not a subject of dispute, and hence no
contingent right existed for the introducing broker to invoke the
arbitration agreenent. Mwbray, 795 F.2d at 1116-1117.

B. No Agency Rel ationship Existed

O her courts have held that, even absent an express deni al of
a principal and agent relationship in the agreenent between client
and clearing broker, such a relationship does not exist between
t hem 3 Also, the Second Circuit refused to find an agency

relati onship between an introducing broker and clearing broker

SLester v. Basner, 676 F.Supp. 481 (S.D.N.Y.1987); Ahn v.
Rooney, Pace Inc., 624 F. Supp. 368 (S.D. N Y.1985).
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even though the agreenent executed by the custoner and clearing
broker stated that the clearing broker was the i ntroduci ng broker's
agent with respect to the custoner's account. McPheeters .
MG nn, Smth and Co., Inc., 953 F.2d 771, 773 (2nd Cr.1992).
Li ke the Agreenent herein involved, the agreenent in MPheeters
nowhere stated that the clearing broker acted as the introducing
broker's agent in entering into the contract generally, and the
Second Circuit refused to read such a provision into the docunent.
| d. Both Okcuoglu and Anderson, accordingly, can be distingui shed
on the ground that, unlike those cases, the transaction in question
involves only a straight securities fraud claim thus, in this
case, the clearing broker has no nexus wth the transaction, and it
cannot be found to be an agent of the introducing broker.
Defendant 1Al argues that it is an agent of Prudential, and
under the | anguage of the arbitration agreenent, all disputes with
Prudential nmust be submitted to arbitration. Inthis relation, |Al
relies on Nesslage v. York Securities, Inc., 823 F. 2d 231, 233 (8th
Cr.1987), for the proposition that a custoner nust arbitrate
di sputes with a introducing broker even where, as here, only the
clearing broker was a party to the arbitration agreenent. Nessl age
is, however, distinguishable on its facts, specifically: (1) I|Al
is not an agent of Prudential, because plaintiff was never advised
that 1Al was acting in that capacity for Prudential; (2) thereis
no evidence that plaintiff intended IAl to be a party to the
arbitration agreenent, and, consequently, an agent or third party

beneficiary of such agreenent; and (3) there is no evidence that



an agency rel ati onshi p actual |y exi sted between Prudential and | Al .
C. Third Party Beneficiary Analysis Fails

Finally, 1Al asserts that it is a third party beneficiary of
Prudential, and, as such, is entitled to enforcenment of the
arbitration provision. The case relied upon by 1A is an
unpubl i shed opinion fromthe United States District Court for the
Northern District of Texas, Donald R Cathey v. Dallas Securities
| nvest nent Corporation et al, No. 3-90-2686-T, slip op. (N D. Tex.
July 9, 1991). In Cathey, the court wupheld an arbitration
agreenent under a third party beneficiary analysis in a case in
which the plaintiff asserted a clai magai nst the cl earing broker as
well as the introducing broker. Cathey, slip op. at 5.
Additionally, in Cathey, there was an agreenent to settle di sputes
between the clearing house and the introducing broker through
arbitration. ld., slip op. at 6. Here, there was no such
agr eement .

In a New York District Court case, with facts simlar to
these, the plaintiff signed a "Custoner's Agreenent" wth the
clearing broker and the introducing broker was found not to be a
party to such an agreenent. Lester v. Basner, 676 F.Supp. 481,
482-483 (S.D.N.Y.1987). There, the court said that the issue in
the third party beneficiary determnation was whether the
introducing broker was an intended beneficiary or nerely an
i ncidental beneficiary to the Custoner's Agreenent. The court
found that the introduci ng broker was an "incidental" beneficiary,

because the agreenent was silent as to whether the terns of the



contract applied to introducing brokers, and the defendants were
unable to show any intent to nmake the introducing broker a third
party beneficiary to the contract. 1d. at 484-485. An intent to
benefit athird party nust be apparent fromthe construction of the
contract in light of all surrounding circunstances to qualify that
party as a third party beneficiary. O Connor v. R F. Lafferty &
Co., Inc., 965 F.2d 893 (10th G r.1992).

Furthernore, aliteral interpretation of the | anguage of this
Agr eenent suggests that the "om ssion of defendants fromthe cl ause
allowing arbitration and as signatories should be regarded as
purposeful." See Mwbray, 795 F.2d at 1116. Specifically, the
arbitration provision contained in the Agreenent expressly states
that it is binding on the "undersigned, ny heirs, executors,
adm nistrators and assigns"; and shall "inure to the benefit of
your successors and assigns.” It follows that, if the parties had
i ntended to benefit the broker, then the Agreenent woul d have said
so. Expressio unius est exclusio alterius.* Also, the Agreenent
makes no reference to defendants by nanme or function, nor does it
refer to introductory brokers in general. In sum no consent to
arbitration with Gol dberg or Al may be i nplied based solely on the
rel ati onshi p between the i ntroduci ng broker and t he cl eari ng house.
| d.

The introducing broker was not included in the arbitration

cl ause between Taylor and Prudential; because of that, it is

‘See Leatherman v. Tarrant County Narcotics Intelligence and
Coordi nation Unit, --- US ---- 113 S .. 1160, 122 L.Ed.2d 517
(1993).



reasonable to draw the inference that the parties did not intend
for the defendants, the introductory firm (IAl) and its agent
(Gol dberg), to be a beneficiary of the arbitration clause. The
pl ain nmeaning of the chosen |anguage is clear. The defendants
cannot conpel arbitration.
[11. CONCLUSI ON

For the reasons set forth above, | Al and Gol dberg's notion to
stay proceedings and conpel arbitration, or, alternatively, to
dismss, is denied. An order to that effect wll issue
concurrently with this nmenorandum opi ni on.

SIGNED this 14th day of June, 1993.

/s/ WIIliamWyne Justice

WIIliamWyne Justice
United States District Judge
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