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For the Fifth Crcuit

No. 93-4969

Rl CHARD J. PUTNAM and
DORETHA G PUTNAM

Pl ai ntiff-Appellee,

VERSUS

UNI TED STATES OF AMERI CA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana

(Septenmper 9, 1994)

Bef ore REYNALDO G. GARZA, DeMOSS and PARKER, ! Circuit Judges.
DeMOSS, Circuit Judge:

Retired federal judge R chard J. Putnamand his wfe
Dor et hea? brought this tax refund suit under |.R C. 8§ 6532(a)(1)
after the IRS disallowed their claimfor refund of $2,781.00 and

When this case was argued, the Honorable Robert M Parker,
Chi ef Judge of the Eastern District of Texas, was sitting by
desi gnation. Judge Parker has since been confirnmed as a nenber
of this Court.

2The record refers incorrectly to Ms. Putnam as Doretha; we
correct this error in the text of the opinion.



$1, 320.40 in federal income taxes, plus interest, for the years
1985 and 1986, respectively. The case raises novel tax issues
concerning the deductibility of travel and subsistence expenses
incurred by a retired federal judge while traveling between his
"official duty station," statutorily defined to be the place
where he maintains his residence, and the nearby courthouse to
whi ch he has been assi gned.
BACKGROUND

Judge Richard J. Putnam was appoi nted as a federal district
judge for the Western District of Louisiana in 1961. At that
time and up to the present, Judge Putnam and his w fe Dorethea
have resided in Abbeville, Louisiana. Until his retirenent in
1975, Judge Putnam held court in Lafayette, some 20 mles from
his honme in Abbeville. Upon his retirenent, Judge Putnam s pl ace
of residence, or Abbeville, becane his official duty station
pursuant to 28 U.S.C. § 374.

During 1985 and 1986, Judge Putnam was recalled to serve in
the Western, Eastern, and Mddle Districts of Louisiana.® During
this period, Judge Putnam's primary point of service was
Laf ayette, where he was provided chanbers in the federa
courthouse. Wiile serving there, Judge Putnamincurred
aut onobi | e expenses occasi oned by his conmute from Abbeville to

Laf ayette.* He al so incurred subsistence expenses for m d-day

3Thi s assi gnnent was nade on a year to year basis pursuant
to 28 U.S.C. 88 292(b) and 294(c).

“These expenses included gasoline, oil, repairs, insurance
and depreci ation.



nmeal s taken in Lafayette. He was reinbursed, in part, for both
types of expense by the Adm nistrative Ofice of the United
States ("AQO'), pursuant to 28 U. S.C. § 456(a).°®

On their 1985 and 1986 joint tax returns, the Putnans
excl uded the AO rei nbursenents for neals fromtheir gross incone
and took a deduction for the autonobile expenses that were in
excess of the AO rei mbursenents received.® After an audit, the
I RS i ncluded all AO reinbursenents in the Putnami s taxable incone
and di sal |l owed the busi ness deductions, reasoning that because
Judge Putnamis "tax honme" was the federal courthouse in
Laf ayette, he was not traveling "away from hone" as required by
|. R C 8§ 162(a)(2), the traveling expense deduction provision.
Therefore, the I RS concluded, the autonobile and neal expenses
wer e non-deducti bl e personal commuting and living expenses,
rat her than deducti bl e busi ness expenses. Accordingly, the IRS
assessed additional tax, plus interest, for the years 1985 and

1986, which the Putnans pai d.

The AO rei nbursed Judge Putnam for his autonobile expenses
on a per mle basis and the rei nbursenents received were | ess
than the actual expenses incurred. For neal expenses, however, AO
rei mbursenents equal ed Judge Putnam s actual neal expenditures.

5On his 1985 return, Judge Putnam reported enpl oyee busi ness
expenses of $7,900, subtracted enpl oyer reinbursenents of $2, 796,
and cl ai med a net deduction of $5,104. On his 1986 return, he
reported enpl oyee busi ness expenses of $4, 655, subtracted
enpl oyer rei nbursenents of $3,218, and clained a deduction in the
amount of $1, 437.

Judge Putnam s decision to exclude the $1,392 in AO
rei mbursenents for neals taken in Lafayette was based on treasury
regulation 26 CF. R 8 1.162-17(b), which excuses reporting of
certain otherw se deducti bl e busi ness expenses when the enpl oyee
is required to account to the enployer for such expenses and the
expenses equal the reinbursenents received fromthe enpl oyer.
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Thereafter, the Putnans filed a formal claimfor refund. |In
the refund claimthey again offset their actual autonobile
expense agai nst the autonobile rei nbursenents and clained a
deduction for the excess expense. The Putnans al so sought to
exclude fromtheir taxable inconme the AO rei nbursenents received.
After the IRS disallowed their claim the Putnans filed this
suit.

Both parties stipulated to the relevant facts and filed
cross-notions for summary judgnent, waiving oral argunent on the
nmotions. The District Court entered summary judgnent for the
Put nans, holding that .R C 8§ 162(a)(2) entitled Judge Putnamto
deduct for both the expenses of commuting between his residence
in Abbeville and the federal courthouse in Lafayette and the cost

of his md-day neals while in Lafayette. Putnamyv. United

States, 826 F. Supp. 988 (WD. La. 1993). Accordingly, the
District Court awarded the Putnans a refund of $5,509.42 in

i ncone tax and assessed interest paid for 1985 and 1986, together
Wth statutory interest on this anount. The United States
appeal s this judgnent.

After reviewing the district court's judgenent de novo, we
find that Judge Putnams transportati on and neal expenses were
personal comruti ng expenses, which are not deducti bl e as busi ness
expenses under |.R C. 8§ 162. The parties to this case have
stipulated to the relevant facts necessary to this appeal and
this Court can reach the remaining issues as a matter of law. W

reverse the district court's sunmary judgnent in favor of the



Put nans and order entry of summary judgnent in favor of the
Governnent. The plaintiffs will take nothing on their refund
cl ai m based upon Judge Put nani s personal commuting expenses.
DI SCUSSI ON
This case presents the Court with an opportunity to explore
the relationship, if any, between 28 U . S.C. 88 374 and 456, which
entitle federal judges to reinbursenent for travel expenses, and
|. R C. 8§ 162, which establishes when busi ness expenses may be
deducted froma taxpayer's reported gross incone. Title 28
U S.C. 8456(a) authorizes the Director of the AO to reinburse
federal judges for transportation and subsi stence expenses
incurred while transacting official business away fromthe
judge's official duty station. The "official duty station" of a
justice or judge is designated by statute and is used to
determ ne when a judge is entitled to reinbursenent for traveling
expenses. Section 456(f) states that the official duty station
of aretired judge is determned by 28 U S.C. § 374. Section 374
states, in relevant part:
Retired judges of the United States are

not subject to restrictions as to residence.

The place where a retired judge nmaintains the

actual abode in which he customarily |ives

shal | be deened to be his official station

for purposes of section 456 of this title.

Prior to his retirenment in 1975, Judge Put nam was not

entitled to reinbursenent for autonobile or neal expense



occasi oned by his commute to Lafayette.’ Once he was recalled
fromretirenent, the AOinterpreted section 374 as entitling
Judge Putnamto reinbursenent for the expenses he incurred in
maki ng the sane commute to Lafayette. The Governnent does not
contend that Judge Putnam should not have been rei nbursed for his
expenses and the propriety of the rei nbursenent is not at issue
inthis case. Rather, the question presented here is whether, by
providing that retired judges would be reinbursed for travel from
the place where they maintain their residence, Congress intended
to extend an autonmatic tax deduction for those expenses under the
travel i ng expense deduction provision |.R C. 2 § 162.

The Governnent contends that Judge Putnam may not take
busi ness deductions for the expenses occasioned by his travel
between his honme in Abbeville and his chanbers in Lafayette,
because those expenditures are essentially personal "conmuting"
expenses, which are not deductible. The Putnans and am cus
respond by arguing, in effect, that the "no tax deduction for
mere conmmuting” rule is inapplicable to retired federal judges
who are recalled to service, because the tax | aw contravenes the
policy underlying enactnent of the judicial reinbursenent
provisions in 28 U S.C. 8 374 and 456, which is to provide

incentives to federal judges to return to service.

The official duty station of a district court judge is that
pl ace where regul ar court sessions are held and the judge
perfornms a substantial part of his work which is nearest the
judge's residence. 28 U S.C. 8§ 456(d). Prior to his retirenent,
Judge Putnamis official duty station was Lafayette. Therefore, he
was not entitled to reimbursenent for expenses associated with
his travel there each day.



l.
THE ORDI NARY TAXPAYER AND
BUSI NESS EXPENSE DEDUCTI ONS
UNDER | . R . C. § 162

It seens clear that if Judge Putnamis subject to the sane tax
| aws as any other citizen, his transportation and neal expenses are
not deductible. Traveling expenses are not deducti bl e unless they
nmeet three conditions: (1) the expense nust be reasonable and
necessary; (2) the expense nust be incurred while "away fromhone";

and (3) the expense nust be incurred "in pursuit of business."

Commi ssioner v. Flowers, 326 U S. 465, 470 (1946). Failure to

satisfy even one of the three conditions destroys the traveling
expense deducti on. Flowers, 326 U S. at 472. Whet her Judge
Putnami s expenses were reasonable or necessary has not been
di sput ed. I nstead, the controversy centers around whether his
expenditures were incurred while "away from hone" and "in pursuit
of business" as required by I.R C. 8§ 162(a)(2). W conclude that
they were not.

A The requirenment that travel expenses be incurred "away from
home. "

A taxpayer's "hone" for purposes of business deductions under
26 U.S.C. § 162 is that place where he perforns his nost inportant

functions or spends nost of his working tine. Conmmi ssi oner_v.

Soliman, 113 S. C. 701, 706 (1993). Qur Court has repeatedly held
"that the term "home" for purposes of 8§ 162 neans the vicinity of
the taxpayer's principal place of business and not where his

personal residence is |located. Mchel v. Conm ssioner, 629 F.2d

1071, 1073 (5th Gr. 1980); Curtis v. Conm ssioner, 449 F.2d 225,




227 (5th Cr. 1971); Jones v. Conmm ssioner, 444 F.2d 508, 509 (5th

Cr. 1971); see also Flowers, 326 U S at 474 ("[bJusiness trips

are to be identified in relation to business demands and the
travel er's busi ness headquarters"). Thus, for purposes of |I.R C
8§ 162, "hone" does not have its usual and ordinary neaning. I n
fact, "home" -- in the usual case -- neans "work."

The parties stipulated that Judge Putnam did not maintain an
office in Abbeville, although he did occasionally perform sone
research in a law library there. During his recalled service, he
was provi ded chanbers and held court on a daily basis in Lafayette.
The 20 mle conmmute did not inpose on himthe necessity of taking
| odgings for sleep or rest before returning from Lafayette each

evening. See United States v. Correll, 389 U S. 299, 302-03 (1967)

("the Comm ssioner has consistently construed travel 'away from
home' to exclude all trips requiring neither sleep or rest....[b]y
sointerpreting the statutory phrase, the Conm ssi oner has achi eved
not only ease and certainty of application but also substantia
fairness").

The courts have recogni zed two exceptions to the general rule
that a taxpayer's hone is determined with reference to his
principal place of business. However, neither exception is
applicabl e here. For exanple, "if the taxpayer chooses to maintain
his residence at a place far renoved from his place of business,
the travel expenses are not "ordinary and necessary' since [they
are] not dictated by business needs. On the other hand, if the

t axpayer cannot reasonably maintain his residence at his place of



busi ness, the travel expenses are “ordinary and necessary' and

hence deductible.” Conmm ssioner v. Stidger, 386 U S. 287, 298

(1967). This principle was applied prior to the Stidger decision
by this Court in United States v. LeBlanc, 278 F.2d 571 (5th Gr.

1960), a case in which the facts, are at first gl ance, deceptively
simlar to the present case. LeBlanc allowed a Louisiana Suprene
Court Justice, who was required to work in New Oleans for
approximately nine nonths of every year, to deduct from gross
i ncone as travel expenses the cost of an apartnent in New Ol eans
whi ch was occupied by the Judge and his wife when he was in
attendance on the Suprene Court. |In that case, it was a condition
of Judge LeBlanc's position as an Associate Justice that he al so
mai ntain a permanent residence in the geographic district from
whi ch he was el ected. LeBl anc, 278 F.2d at 575 (the Louisiana
Constitution required justices noving fromtheir election district
to vacate office). At the sane tine, "the exigencies of business"”
requi red that Judge LeBlanc be present in New Oleans to hold
court. Because Louisiana required that he nmaintain two "hones,"
separated by a distance of sone 75 mles, this Court properly held
that the expenses incurred in New Oleans, while away from his
permanent residence, were deductible traveling expenses, rather
t han personal commuti ng expense. Judge Put namwas neither required
by law to maintain two hones nor placed in a position where he
needed to take | odgi ngs or rest before returning hone to Abbeville
each day. The LeBl anc exception, therefore, does not transform

Judge Put nani s expenses into deductible traveling expenses.



The Suprene Court has al so recogni zed t hat when enpl oynent is
tenporary, rather than indefinite or indeterm nate, the taxpayer's
tax home may be his place of residence rather than the tenporary

wor kpl ace. Peurifoy v. Conm ssioner, 358 U.S. 59 (1958). However,

no serious attenpt has been made to bring Judge Putnam's service in
the Lafayette courthouse, which spanned two years, wthin the
Peurifoy exception.? Thus, wunder the law applicable to the
ordi nary taxpayer, Lafayette, and not Abbeville, was Judge Putnam s
tax hone and his expenses were not incurred "away from hone" as
required by § 162(a)(2).°

B. Requi rement that travel expenses be incurred in pursuit of a
trade or business.

Travel expenses nust also be incurred "in pursuit of a trade
or business.” |.RC 8§ 162(a)(2). To be characterized as such, a
t axpayer must travel beyond the point where he commutes on a daily
basis to execute the functions of his office. Flowers, 326 U S. at
473. The cost of conmmuting is unquestionably a personal, and
t heref ore nondeducti bl e, expense. 1d. at 470 (neals, |odging and

transportati on expenses incurred in conmuting are nondeductible

81 n 1992 Congress anended § 162(a) by expressly providing

that taxpayers will not be treated as being tenporarily away from
home if the period of enploynent exceeds one year. |I.R C 8§
162(a).

°Al t hough the location of a taxpayer's tax home is generally
a question of fact that is determ ned by the circunstances of the
i ndi vidual case, the legal principles which guide that
determ nati on have | ong been established. Mchel v. Conm ssioner,
629 F.2d 1071, 1073 (5th Cr. 1980). Because the parties have
stipulated to all of the necessary facts, this Court can, by
applying wel |l -established | egal principles, decide the |ocation
of Judge Putnam s tax hone.
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personal and living expenses); Steinhort v. Conm ssioner, 335 F. 2d

496 (5th Cir. 1964) ("[d]eeply ingrained in the whole tax structure
-- nmenorialized now by literally hundreds of tax rulings, Tax and
other Court decisions in such nunbers as to give sone factual
credence to what is so often pure fiction that Congress by
| egislative non-action has put its inprimtur upon a settled
admnistrative practice -- is the basic proposition that the cost
of going to and from hone and an established place of business is
a nondeducti bl e expenditure"); see also|l.R C. § 262 ("no deduction
shall be allowed for personal, living, or famly expenses").
Commuti ng expenses are not incurred in pursuit of business and are
therefore not deductible as a traveling expense under 8§ 162(a)(2).

Fl owers, 326 U S. at 470 & 474; see also United States v. Correll,

389 U.S. 299 (1967) (neal expenses incurred traveling are not
deducti bl e unless the traveler was required to sl eep or rest before
returning hone).

The Putnans' argunent that the neal expenditures are
nonet hel ess deductible under the nore general "ordinary and
necessary" provisions of 8 162 is equally unprevailing. Meals are
not deducti bl e unl ess the expense is different fromor in excess of
that which would have been nmade for the taxpayer's personal

pur poses. Moss v. Comm ssioner, 758 F.2d 211, 213 (7th Cr.),

cert. denied, 474 U.S. 979 (1985). Judge Putnamal | eges no purpose

for his |unches, other than his own subsi stence, and we can not see
how t hese expenditures aided the devel opnent or business of the

federal district courts. The federal courts did not dictate the

11



| ocation, duration or content of Judge Putnam's m d-day neals. See

Christey v. United States, 841 F.2d 809 (8th Cr. 1988), cert.

deni ed, 489 U S. 1016 (1989) (holding that because state inposed
substantial restrictions on state trooper's |unch arrangenents,
| unch expenses wer e deducti bl e as "ordi nary and necessary" busi ness
expenses under general provisions of §8 162(a)).

Simlarly, the argunent that Judge Putnam would not have
incurred the expenses "but for" the fact that he was recalled to
service in Lafayette cannot prevail. The fact that an expense
woul d not have been incurred "but for" the taxpayer's engaging in
a trade or business is not sufficient to allow a deduction when the
expense i s personal or otherw se nondeductible. Both commuting and
daily nmeal expenses are classic exanples of expenses which may
enabl e a taxpayer to work but which are not incurred in the conduct
of that trade or business. Under the rules applicable to the
ordi nary taxpayer, Judge Putnam s aut onobi |l e and neal expenses were
neither "necessary" under the general provisions of 8§ 162 nor
incurred "in pursuit of business" as required by 8§ 162(a)(2).

JUDGES AS TAXPAYERS: THE EFFECT OF
THE JUDI Cl AL REI MBURSEMENT STATUTES ON THE
DEDUCTI Bl LI TY OF BUSI NESS EXPENSES
UNDER THE TAX CODE

The district court allowed the judicial reinbursement
provisions in 28 U S C. 8§ 374 and 456 to suspend application of
these well-settled tax principles; it found that Abbeville was not
only Judge Putnamis "official duty station" pursuant to 28 U S.C
88 374 and 456, but also his "tax home" for purposes of |.RC 8§

12



162(a)(2), and that his expenses were incurred "in pursuit of
business.” The district court reasoned that Congress, by
designating a retired judge's residence as his "official duty
station" and by providing rei nbursenent for travel fromthat point,
intended to extend an autonmatic tax deduction to these expenses as
wel | .

W are not persuaded. By their terns, the judicial
rei mbursenment statutes nerely provide that retired judges, once
recalled, will be reinbursed for travel from the place of their
residence rather than fromthe place of their last official duty
station. 28 U S.C. 8§ 374 & 456. Nei t her the reinbursenent
statutes nor the Internal Revenue Code purports to alter the
existing tax laws controlling the deductibility of these expenses.
In fact, 28 U.S.C. 8 374 appears to expressly limt its application
to entitlenent to rei nbursenent under section 456. See 28 U.S.C.
8§ 374 (defining the official duty station of retired judges "for

the purposes of section 456 of this title" (enphasis added)).

Li kew se, the legislative history of 8 374 does not indicate that
Congress intended to alter application of the usual tax laws as to
t he rei nbursenents all owed by that provision. Wat the |legislative
history indicates is that Congress wanted to insure that retired
federal judges being recalled to service would be fully reinbursed
for travel fromtheir point of origin, their residence, rather than

fromthe point of their last official duty station.?

Prior to the 1959 anendnent, a retired judge was
rei mbursed for travel and subsistence expenses based upon a
hypot heti cal departure fromhis last official duty station,

13



Absent express | anguage supporting their position, appellees

urge that Conmm ssioner v. Stidger, 386 U S. 287 (1967), stands for

the proposition that the court can properly rely upon the policy
underlying statutes outside the |Internal Revenue Code when
determ ning the |location of a taxpayer's tax hone. |In Stidger the
i ssue was whether neals taken by a mlitary officer during a 10-
month tour of duty in Japan were deductible travel expenses. The
Stidger court held that the neal expenditures were nondeductible
living expenses, relying on the Comm ssioner's interpretation of
"hone" as it applies to mlitary personnel. 386 U S. at 295-96.
That interpretation, which disallowed deductions incurred at the
officer's permanent duty station, was in fact just an enl argenent
of the general principle that a taxpayer's tax hone is |ocated at

his principal place of business. See Stidger, 386 U S. at 290-93

(discussing the general principle and the enlargenent of that
principle applicable to mlitary personnel). Thus, the Stidger
court was not readi ng between the statutory lines, as the appell ees

request this Court to do. I nstead, Stidger nerely deferred to

rather than his place of residence. This rule led to sone
cunbersone and inequitable results. "For exanple, a judge who had
been appointed to the U S. District Court for the District of

Col unbi a and who, upon retirenent, noved his residence to
sonewhere in the Western part of the United States, could accept
a judicial assignnent to sit in the Southern District of New
Yor k. However, reinbursenent for his travel and subsistence
expenses woul d have to be neasured fromthe District of Col unbia
to New York and not fromhis hone in the Western part of the
country." S. Rep. No. 86-998, 86th Cong., 1st Sess. (1959),
reprinted in, 1959 U S.C.C A N 2022. Congress was concerned that
it was "unfair to expect a judge to travel across the country and
back wi thout being reinbursed for that travel." (enphasis added)
Id. The tax treatnent of the reinbursenents thus provided is
menti oned nowhere in the report.

14



| ong- st andi ng Conm ssioner rulings and existing law as it applied
to determnation of a taxpayer's hone in a specific context. See
Stidger, 386 U S. at 296 ("if there are inconsistencies in the
Comm ssioner's application of the travel-expense provision to
mlitary personnel, it is the province of Congress and the

Comm ssioner to nake the appropriate adjustnents").
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CONCLUSI ON

We hold, in accordance with well-established tax principles,
t hat Judge Putnam s tax hone was his principal place of business at
the Lafayette courthouse. Therefore, the autonobile and neal
expenses he incurred as a result of his commute fromhis residence
in Abbeville to his workpl ace at the Lafayette courthouse were not
incurred "away fromhone in the pursuit of a trade of busi ness" and
were not deductible as traveling expenses. Hi's neal expenses were
al so not deductible as "ordinary and necessary" business expenses
under the nore general provisions of I.R C § 162(a) because no
busi ness purpose for the neals was denonstrated. |t follows that
AO reinbursenents for both types of expense nust be reported as
t axabl e i ncone. !

We acknow edge that our holding today will have the effect of
reducing the value of travel reinbursenents received by retired
federal judges recalled to duty, in sone circunstances. However,
the effect is not as drastic as is enphatically urged by the
Put nans and am cus. We do not decide that the tax home of all
retired federal judges returning to work will be the courthouse to
which they are assigned. Qur holding should be [imted to cases
presenting facts simlar to those which drive our decision today.
Judge Putnam after serving fourteen years as a district judge in

Laf ayette, was recalled to serve at the sane courthouse, where he

1Because we find that the nmeal expenses were not
deducti ble, treasury regulation 26 CF. R 8 1.162-17(b), which
excuses reporting of reinbursenent for otherw se deductible
busi ness expenses when <certain conditions are net, is
i nappl i cabl e.
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was provided chanbers and a staff. He made the sane conmute

approximately 20 mles, that he mde each day of his active
service. The 20 mle journey did not inpose upon himthe need to
take | odgings or substantial rest and he returned easily to his
home of over 40 years each night. Judge Putnam s service extended
t hroughout substantial portions of 1985 and 1986. At sone point,
and we need not decide exactly when, his service ceased being
"tenporary" but instead becane nore indefinite or pernmanent.
Finally, his neals in Lafayette were for his own subsistence and
were not intended to further in any way the busi ness of the federal
courts.

Clearly, when retired federal judges incur necessary and
ordi nary expenses traveling "away fromhone i n pursuit of business"
as defined in the tax code, those expenses wll not only be
rei nbursable under 28 U S C 88 374 and 456, but also tax
deductible under I.R C. 8§ 162(a)(2). Such is not the case here.
On the other hand, when a retired federal judge is recalled to
serve in a courthouse to which he can easily journey on a daily
basis without requiring sleep or rest, the expenses occasi oned by
such a commute -- while they may be reinbursable -- will not be
deducti bl e as traveling expenses.

| f Congress wants to change this result, it has the power to
do so. Conpare, for exanple, the specific provisions in 8§ 162
defining the "tax hone" of Congress nenbers and state | egislators
to be their place of residence wwthinthe territory they represent.

|. R C 8 162(a) (specifying tax hone for menber of Congress and

17



limting the anobunt of deducti bl e expenses), 8 162(h) (designating
the tax hone of state | egislators who nake an appropriate el ection
and specifying that such | egislators are "away fromhone i n pursuit
of busi ness" on each | egislative day).

For the average taxpayer, there is strong and cl ear | aw which
characterizes these expenditures as nondeductible comuting
expenses. Because we are not convinced that Congress intended to
suspend application of the existing tax |laws when it passed 28
US C 8§ 374, we are unwilling to do so by judicial fiat sone 25
years later. Legislating the matter fromthe bench, particularly
when the subject is reinbursenent to nenbers of our own branch of
governnent, is not within the province of this Court. W do not
sit as a commttee of revisionto perfect the admnistration of the

tax laws. United States v. Correll, 389 U S. 299, 306-307 (1967).

In this area of limtless factual variations, "it is the province
of Congress and the Conmm ssioner, not the courts, to make the

appropriate adjustnents."” Conmm ssioner v. Stidger, 386 U S. 287,

296 (1967).

Judges are subject to the tax laws on the sane basis as an
ordinary citizen, unless that result is changed by Congress.
"[T] heir particular function in governnent does not generate an
immunity from sharing with their fellow citizens the material
burden of the governnent whose Constitution and |laws they are

charged with adm nistering." O Mlley v. Wodrough, 307 U S. 277

282 (1939).

18



Accordi ngly, we REVERSE the district court's summary judgnent
in favor of the Putnans and RENDER summary judgnent in favor of the
Gover nnent . The plaintiffs will take nothing on their refund

claim

g:\ opi n\ 93-4969. opn
VES/ mek/ wj | 19



No. 93-4969 RI CHARD J. PUTNAM ET UX v. UN TED STATES OF AMERI CA

REYNALDO G GARZA, Circuit Judge, Concurring Specially;

| agree with everything in the very fine opinion of Judge
DeMbss.

As a senior judge, | wite specially to tell am cus and ny
fell ow senior judges that this was not the best of cases to try the
validity or extent of 28 USC 88 374 and 456 and their relationship
to the tax | aws.

If during his active service Judge Putnam had lived in
Lafayette and upon his taking senior status he had noved and
started residing in Abbeville, | think the result in this case
m ght well have been different.

As Judge DeMoss points out, the result inthis case is because
of the facts involved and it will be the law only in cases with

simlar facts in the future.
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