IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

Nos. 93-4441

93-4910
93-4919
93- 4932
93- 4982
93-5032

ALFONSO PAURA,

EFREN RENTERI A,

ARMANDO ALBERTO SALAS,

ORALI A SUAREZ,

RI CARDO ESPI NOZA, and

ALGERDON COLI CHAUSKAS,

Petitioners,

Ver sus

UNI TED STATES PAROLE COWM SSI ON,
Respondent .

Appeal s from Determ nati ons of the
United States Parol e Comm ssion

( March 30, 1994 )

Before H G3@ NBOTHAM and WENER, Circuit Judges, and KAUFMAN, "
District Judge.

H G3 NBOTHAM Circuit Judge:

Arerican citizens arrested in Mxico and sentenced for
transporting marijuana bring this appeal. Petitioners were
sentenced in Mexico and transferred to the United States to serve
the remai nder of their sentences pursuant to the Prisoner Transfer
Treaty between the United States and Mexico. Prisoner Transfer

Nov. 25, 1976, U.S.-Mex., 28 U.S. T. 7299. After the transfers, the

"‘District Judge of the District of Maryland, sitting by
desi gnation



United States Parole Conm ssion determned a release date and a
period of supervised rel ease for each petitioner based on sentences
Anmerican |law would inpose for anal ogous crines. 18 U S C 8§
4106A(b) (1) (A . For each petitioner, the conbined period of
i npri sonment and supervi sed rel ease was | ess than the | ength of the
prison terminposed by Mexico.

The Parol e Conm ssion redeterm ned petitioners' rel ease dates
and supervised release periods in accordance with this court's

decision in Cannon v. United States Dep't of Justice, 973 F.2d 1190

(5th Gr. 1992) [Cannon I1], denying reh'g to 961 F.2d 82 (5th Cr

1992) [Cannon 1], cert. denied, 113 S C. 2354 (1993). The

Commi ssi on advanced the rel ease dates of the petitioners by fifteen
percent to correspond with good tine credits under 18 U S. C 8§
3624(b). At the sane tine, the Conm ssion extended the period of
supervi sed rel ease for each petitioner to conply with Cannon I1l's
instruction that the conbi ned period of inprisonnent and supervi sed
release determned by the Comm ssion nust equal the sentence
i nposed by the Mexican court. W vacate the Parole Conm ssion's
decision to lengthen the supervised release periods of the
petitioners.
l.

Petitioners challenge the Comm ssion's reliance on Cannon |
in extending their supervised release periods beyond the periods
prescribed for sentences i nposed by United States district courts.
Each seeks restoration of the period of supervised release

initially established by the Conmm ssion. The Commi ssion's



recal cul ation of the petitioners' rel ease dates and the appropriate
treatnent of foreign good tinme credits are not subjects of this
appeal .
.

The Parol e Conm ssion's reliance on Cannon Il was unjustified.
St atenents about supervised release in that case are dicta. The
total of the 63 nonths inprisonnment and 27 nonths supervised
rel ease that Cannon received fromthe Parole Conmm ssion equall ed
the 90 nonth prison sentence he received in Mexico. Cannon |, 961
F.2d at 84. Cannon Il referred to the situation of an American who
received a foreign sentence far in excess of the American sentence
for a simlar offense as a "theoretical horrible" that was not
before the court. 973 F.2d at 1127. The treatnent of foreign good
tinme credits was the only issue before the Cannon panel and that

issue is not before this court. See Cannon |, 961 F.2d at 84.

The Conm ssi on, concedi ng that the | anguage i n Cannon |1 about
supervised release is dicta, contends that it is nevertheless
persuasi ve and this panel should followit. W decline to do so.
The dicta is not consistent wwth earlier decisions by this court.
Prior to Cannon |1, three Fifth Grcuit opinions upheld conbined
periods of incarceration and supervised release set by the
Comm ssi on whi ch were shorter than the sentences i nposed i n Mexi co.

Thorpe v. United States Parole Commin, 902 F.2d 291 (5th Gr.) (per

curianm) (total period one nonth shorter than Mexican sentence),

cert. denied, 498 U S. 868 (1990); Malin v. United States Parole

Commin, No. 89-4761 (5th Cr. April 19, 1990), slip op. at 2 (per



curianm) (sane); Ml ano-Garza v. United States Parole Comin, 965

F.2d 20 (5th Gir. 1992), cert. denied, 113 S. Ct. 1009 (1993)

(total period nine nonths shorter than Mexi can sentence). Despite
these precedents, Cannon Il held that the conbined period of
i nprisonment and supervised release nust equal the foreign
sentence. 973 F.2d at 1195. This statenent is not consistent with

the earlier cases. Lara v. United States Parole Commn, 990 F. 2d

839, 840 (5th Cir. 1993).

Cannon I1's grounds for distinguishing the earlier cases are
not persuasive. Cannon Il explained that there was no challenge in
Thorpe and Malin to the "commssion's |legal authority to deviate
fromthe total sentence inposed by the Mexican court cases." 973
F.2d at 1195. That characteri zation distinguishes Malin, in which
t he appel |l ant attacked only procedural aspects of the Comm ssion's
determnation. Milin slipop. at 2-3. But it does not distinguish
the challenge in Thorpe to the Comm ssion's authority to i npose an
Ameri can sentence | onger than his Mexican sentence. See 965 F.2d

at 24. Cannon 11 made no reference to Ml ano-Grza

The first of conflicting panel decisions is to be foll owed.

Johnson v. Moral, 843 F.2d 846, 847 (5th Cr. 1988) (stating that

"[nNfo rule is nore firmMy settled in our Crcuit"), on reh'g en

banc, 876 F.2d 477 (1989). W therefore followthe interpretation
of the treaty in pre-Cannon Il opinions. That interpretation is
that "[t] he conbi ned peri ods of i nprisonnment and supervi sed rel ease

that result fromthe Comm ssion's determ nati on nay not exceed the



sentence i nposed by the foreign court."” Ml ano-Garza, 965 F. 2d at

22. As that interpretation does not require that the periods of
i npri sonment and supervi sed rel ease equal the I ength of the foreign
sentence, the Comm ssion erred in deciding that it had to readjust
the petitioners' supervised rel ease peri ods.

Petitioners' sentences are VACATED and REMANDED for

redet erm nati on



