IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4845

FI GG E | NTERNATI ONAL, | NC.,
Pl ai ntiff-Appellant,

ver sus

FRED W BAI LEY, JAMES UPFI ELD,
TRAVELERS INS. CO., and | NSURANCE
CO. OF NORTH AMERI CA,

Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Western District of Louisiana

(June 29, 1994)

Before PCOLI TZ, Chief Judge, DAVIS and WENER, Crcuit Judges.
WENER, Circuit Judge:

Plaintiff-Appellant Figgie International, Inc. ("Figgie")
appeals the summary judgnent dism ssal of Defendants-Appellees
Travel ers I nsurance Conpany ("Travel ers") and | nsurance Conpany of
North Anmerica ("I NA")))collectively, "the insurers"))froman action
brought to recover the costs of a renedial action undertaken on
property that Figgie fornerly owned. Figgie also appeals the
summary judgnment dismssal of the clains it asserted against

Def endant s- Appel | ees Fred W Bail ey and Janes Upfield purportedly



grounded in the Louisiana Environmental Quality Act ("LEQA").!
Concl udi ng for the reasons hereinafter explained that the district
court's dismssals were proper, we affirm
I
FACTS AND PROCEEDI NGS

In October 1965, Baifield Industries, Inc. ("Baifield")
acquired property in Caddo Parish, Louisiana (hereafter, "the
Figgie property") upon which it built tw rmanufacturing
facilities))a bonb-fin plant and a shell-casing plant. In June
1967, Baifield sold the property to Figgie which continued to
operate the plants until 1969. |In Septenber 1969, Figgie sold the
property to Norris Industries ("Norris"), agreeing as part of the

sales contract to indemmify Norris for "all damages ari sing out of
t he prior conduct of [Figgie' s] business."2 During the period that
it owned the property, Figgie was covered by a nunber of
conprehensive general liability ("CGE") policies issued by the
i nsurers.

As a byproduct of Baifield and Figgie' s manufacturing
activities, liquid wastes containing hazardous substances were
generated. Follow ng chem cal treatnent, these |liquid wastes were
di scharged into two sedinentation ponds l|located on the Figgie

property. In the md-1980s, the Louisiana Departnent of

Environnmental Quality ("LDEQ') determ ned t hat hazardous subst ances

1Codified at LA Rev. STAT. ANN. 30: 2001- 2503 (West 1989 &
Supp. 1993).

2Norris did not conduct any manufacturing activities on the
property.



had been discharged or disposed of on the Figgie property. In
1986, pursuant to its authority under the LEQA the LDEQ made
written demand on Norris to undertake renedi al action on the Figgie
property. Norris pronptly notified Figgie of the LDEQ s
remedi ati on demand, but initially undertook the renedial action on
its own.

The renedi al action proceeded in tw stages. During the first
stage, soil and sedinent was renoved from a concrete trench that
had been used to convey the liquid waste from the manufacturing
facilities to the chemcal-treatnent area. |In addition, soil was
excavated from the area around an inactive incinerator where
chem cals had been stored.® |In the second stage, the chemcal -
treatnent area, an additional portion of the concrete trench, and
the two sedinentation ponds were subjected to renediation. That
remedi al action consisted of draining the ponds and excavating the
m xture of soil and sludge that had accunulated on the bottom
This soil/sludge m xture was determned to be contam nated with
cadm um a hazardous substance, and then was transported to a
di sposal facility. Nei ther Norris nor the LDEQ conducted any
groundwater testing in connection with the renedial action.

Fol | ow ng conpletion of the first stage, and in response to a
request by Norris, the LDEQ made witten demand on Figgie to

undertake renedi al action on the Figgie property. Figgie pronptly

31t appears that the contam nation associated with the
trench and the incinerator was | ocalized. At |east, Figgie does
not contend that the contam nants in these areas have caused harm
or were a threat to groundwater or off-site property.
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notified the insurers of the LDEQ s renedi ati on denmand. Fi ggi e
then col |l aborated with Norris in the second stage of the renedial
action, agreeing to share the costs. |In October 1989, follow ng
conpletion of the renmedial action, Norris brought suit against
Figgie, seeking reinbursenment for its full renediation costs.
Figgie notified the insurers of Norris' lawsuit and requested that
the insurers assune its defense. Both insurers declined, asserting
that Norris' clainms were not covered by their respective policies.
Eventually, Figgie and Norris settled, wth Figgie agreeing to
reinmburse Norris for its full renmediation costs and promsing to
pay for future renediation of the Figgie property.

I n August 1990, Figgie nade witten demand on Bailey and
Upfi el d))who were sharehol ders, officers, and directors of Baifield
at the tine that it owned the property))for reinbursenent of the
money that Figgie had paid to Norris. Three days later, Figgie
filed the instant suit against Bailey, Upfield, and the insurers.
Fi ggi e al | eged causes of action agai nst Bail ey and Upfi el d pursuant
to the Conprehensive Environnental Response, Conpensation, and
Liability Act ("CERCLA")* and the LEQA. In addition, Figgie
all eged that the insurers were obligated under their CG. policies
to indemmify Figgie for the renediation costs it incurred.

Bai | ey and Upfield noved for partial sunmmary judgnent, seeking
di sm ssal of the LEQA clains on the ground that the LEQA did not
aut horize a private action against them The insurers also noved

for sunmary judgnent, seeking dism ssal of Figgie's clains against

“Codi fied at 42 U.S.C. §§ 9601-9675 (1988).
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them on the ground that their policies excluded coverage of
Figgie's renediation costs. The district court referred the
summary judgnent notions to a nagistrate judge who set Septenber
1991 as the deadline for sunmary judgnent briefing. Fol | owi ng
expiration of the deadline, the nmagistrate judge exercised his
discretion and admtted nunerous additional affidavits and
menoranda. After reviewing all the summary judgnent subm ssions,
the magi strate judge recommended t hat summary j udgnents be grant ed,
dismssing the LEQA clains against Bailey and Upfield, and
dism ssing all clains against the insurers.

Figgie tinely objected to the magi strate judge's report and
recommendations. |In addition, Figgie sought |eave of the district
judge to file an additional affidavit in opposition to summary
judgnent, but the district judge declined to admt the additional
af fidavit. Adopting the nmagistrate judge's report and
recommendations, the district judge granted summary judgnent in
favor of the insurers and dism ssed the LEQA cl ai ns agai nst Bail ey
and Upfield. As other clains against Bailey and Upfield renmai ned
pendi ng, final judgnent was entered pursuant to Fed. R CGv. P
54(b), and Figgie tinely appeal ed.

I
ANALYSI S
A STANDARD OF REVI EW

The grant of a nmotion for summary judgnent is reviewed de



novo, using the sane criteria enployed by the district court.?®
Summary judgnent is proper if "there is no genuine issue as to any
material fact" and the novant "is entitled to judgnent as a matter
of law."® When a properly supported notion for sunmary judgnent is
made, the adverse party may not rest upon the nere allegations or
deni al s of its pleadings, but nust set forth specific facts show ng
that there is a genuine issue for trial to avoid the granting of
the notion for summary judgnent.’
B. BAI LEY AND UPFI ELD

Figgie' s LEQA clains were dismssed by the district court when
it concluded that LEQA did not provide a cause of action against
Upfield and Bailey. W agree with that conclusion. LEQA provides
that when a determ nation is nmade that "a di scharge or di sposal of
a hazardous substance has occurred or is about to occur which may
present an imm nent and substantial endangernent to health or the
environnent," the LDEQ secretary shall nmake witten demand on al
responsi bl e persons to undertake renedi al action in accordance with
a pl an approved by the LDEQ secretary.® Further, if nmaking witten
demand upon all the responsible persons is not feasible, the LDEQ

secretary "may limt his demand to those persons he deens npst

SUnited States Fidelity & GQuar. Co. v. Waqqginton, 964 F.2d
487, 489 (5th Cr. 1992); Walker v. Sears, Roebuck & Co., 853
F.2d 355, 358 (5th Cir. 1988).

FeD. R Qv. P. 56(c); Celotex Corp. v. Catrett, 477 U. S
317, 323-25, 106 S. Ct. 2548, 2552-54, 91 L. Ed. 2d 265 (1986).

'FED. R Qv. P. 56(e); Anderson v. Liberty Lobby, Inc., 477
U S. 242, 250, 106 S. C. 2505, 2511, 91 L. Ed. 2d 202 (1986).

8LA. REV. STAT. AWN. 30:2275(A) (West 1989).
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responsible."® At the tinme that Figgie filed suit, LEQA provided
that parties who had conplied with the LDEQ secretary's witten
demand, i.e., the "participating parties," could bring suit
agai nst "any ot her nonparticipating party who shall be |iable for
twice their portion of the renedial costs."!* LEQA defines a
"nonparticipating party" as "a person who refuses to conply with
t he demand of the secretary, or fails to respond to the demand, or
agai nst whom a suit has been filed by the secretary."? By the
plain terns of the statute, then, LEQA authorizes a suit by one
responsi bl e party against another responsible party only if the
LDEQ secretary has made witten demand upon the latter party to
undertake renedial action or if the LDEQ secretary has filed suit
against that party. As it is undisputed that the LDEQ secretary
neither made witten demand on Bailey or Upfield, nor filed suit
against them summary dismssal of Figgie's LEQA clainms was

appropriate. 13

9 d. 30:2275(D).

A "participating party" is defined as "a person who
undertakes renedi al action after receiving a demand fromthe
secretary in conpliance wth the demand and as approved by the
secretary." 1d. 30:2272(7).

11 d. 30:2276(0).
121 d. 30: 2272(6).

BFji ggi e suggests that the witten denmand requirenent has
been elimnated by recent anmendnents to the LEQA. Specifically,
Figgie points to LA Rev. STAT. ANN. 30:2276(Q (3) (West Supp
1993), which provides, in part, "An action by a person other than
the secretary shall not be barred by the failure of the secretary
to demand participation in the renediation.” W do not consider
whet her the anended statute woul d authorize suit under the
ci rcunst ances presented by this appeal, and if so, whether the
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C. THE | NSURERS

At issue in this appeal is the extent of coverage, if any, of
the cost of Figgie' s renediation actions provided under the CGL
policies issued by Travelers or INA. Wth mnor variations, these
CG. policies provide coverage for all suns Figgie becones "legally
obligated to pay as damages because of . . . property danmage to
which [the] insurance applies."* Al of the policies include
"owned- property" exclusions which provide, with m nor variations,
that the policies do not apply "to property danage to
property owed . . . by the insured.” Conpl enenti ng those
provi sions are additional provisions, found in all of the policies,
that are referred to as "alienated-property" exclusions. Wth
m nor variations, these exclusions specify that the policies do not
apply "to property damage to prem ses alienated by the naned
i nsured."

The insurers argue that they are under no obligation to
indemmify Figgie for its remedi ati on costs because (1) the renedi al
action was perfornmed exclusively on property fornmerly owned by

Figgie and (2) no third party has nmade a claim for danages.

anendnent woul d apply retroactively to Figgie's suit. Even if we
were to answer these questions in the affirmative, Figgie's
action still would be barred. LA Rev. STAT. ANN. 30: 2276( G (3)
(West Supp. 1993) (enphasis added) provides, "Such action shal

be barred if the plaintiff does not make witten demand on the
defendant . . . at |least sixty days prior to initiation of suit
based on the cause of action provided in this Subsection.” As

Fi ggi e gave | ess than sixty days notice, its LEQA clai mwould be
barred even under the anended | anguage.

4The policies define property damage as "injury to or
destruction of tangible property.”
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Therefore, the insurers reason, Figgie's renediation costs are
excluded from coverage by either the owned-property or the
al i enat ed- property exclusions. Figgie counters by arguing that its
remedi ati on costs are not thus excluded from coverage because the
groundwater within the site suffered actual contam nation))and the
state owns the groundwater. Ther ef or e, concl udes Figgie,
groundwat er contam nation does not cone under the owned- or
al i enat ed-property exclusions. Alternatively, Figgie posits that
even a threat of contam nation of third-party property, including
the state's groundwater, defeats the owned- or alienated-property
exclusions, thereby allowing Figgie to recover fromthe insurers
the costs of elimnating or mtigating such a threat. W address
Figgie's alternative theories in turn.

1. Act ual G oundwat er Cont ani nati on

The insurers concede that the owned- or alienated-property
excl usi ons do not exclude from coverage any costs associated with
the clean up of contamnated third-party property. The insurers
contend, however, that there is no conpetent sunmary judgnent
evidence that third-party property has been contam nated. I n
response, Figgie does not argue that contam nants have m grated
beyond the property line; rather, Figgie argues that contam nants
on the Figgie property have contam nated t he groundwater within the
property and that groundwater constitutes third-party property
because it belongs to the state. Al t hough the ownership of
groundwater i s not clearly established under Louisiana | aw, we need

not resolve this issue here because, as urged by the insurers,



Figgie has failed to provide conpetent summary j udgnent evi dence of
actual groundwater contam nation.? At nost, Figgie's sumary
judgnent evidence suggests nere contact of cadmum wth
groundwat er, but provides no basis to conclude that the cadm umwas
capabl e of leaching, i.e., dissolving, into the groundwater, as is
required to contamnate it.

| ndeed, the sunmary judgnent record does not reflect that
groundwater within the Figgie property has even been tested.?®
Rat her, to establish actual groundwater contam nation, Fi ggi e
relies on evidence of contact between the groundwater and cadm um

on the Figgie property.' Figgie urges that actual groundwater

¥I'n Gegory v. Tennessee Gas Pipeline Co., 948 F.2d 203,
207 (5th Gr. 1991), we declined to resolve the question whether
the State of Louisiana owns waters above and bel ow real property.
A nunber of courts, however, have held that states have an
ownership interest in groundwater. E.g., Intel Corp. v. Hartford
Acc. & Indem Co., 952 F.2d 1551, 1565 (9th Cr. 1991) (applying
California law). Likew se, sone courts treat groundwater as a
fugitive mneral which is owed by no one until capture. E.q.,
G aussen v. Aetna Cas. & Sur. Co., 754 F. Supp. 1576, 1580 (S.D.
Ga. 1990). But see Ganer v. Town of MIton, 195 N E. 2d 65, 67
(Mass. 1964) ("[L]andowner has absol ute ownership in the
subsurface percolating water in his land."). At |east one
Loui siana court has treated groundwater as a fugitive mneral.
See Adans v. Gigsby, 152 So. 2d 619, 622-624 (La. C. App.),
cert. denied, 153 So. 2d 880 (La. 1963).

1®The LDEQ apparently concluded that the cadm um had not
cone into contact with the groundwater and, therefore, did not
conduct groundwater testing.

YFi ggi e provides three pieces of sumary judgnent evidence,
the adm ssibility and significance of which are in sone dispute,
which it insists create a genuine issue whether the cadmumin
the excavated soil/sludge m xture was in contact wth the
groundwater. First, Figgie relies on a letter fromPhilip Sinon,
a consultant for Norris, which stated in relation to the
sedi nent ati on ponds:

VWiile low level residuals remain after the excavation

| believe the only environnentally significant
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contam nation can be inferred fromsuch contact. Such an inference
is proper, however, only if evidence is proffered that the cadm um
on the Figgie property was in a condition that rendered it capable
of | eaching into the groundwater and was t hereby capabl e of causi ng
actual groundwater contam nation. Thus, even granting arguendo
that there is a genuine factual issue whether cadm um has nade
contact with the Figgie property groundwater, Figgie's failure to
submt any evidence that the cadm umon the Figgie property was in
a | eachabl e state nmakes summary judgnent appropriate here. Absent
conpetent summary judgnent evi dence of |eachability, Figgie failed
to carry its burden of showi ng the presence of a genuine issue of
mat eri al fact on contam nation.

In support of their summary judgnent notion, the insurers
submtted the affidavit of their expert, Stephen Steinm e, which
st at ed,

[T]here is no evidence in the record that cadm um or

ot her heavy netals at the Site would find their way into

the groundwater. This could not occur unless the netal

in question was in such a condition that it could |each

into the ground waters and surface waters. Such a

determ nation could only be nade i f Figgie or the DEQ had

made an appropriate test, such as a Toxic Characteristic

Leachi ng Procedure ("TCLP"). Only if it were established

that the nmetal was in a "leachable" state, and a

significant concentration, could one conclude that there
was potential for groundwater contam nation.

contamnant left in the underlying soils is cadmumin

the I ower lagoon. There is no sinple renedy for this

cadm um cont am nati on since the |ower |agoon has

apparently already been excavated into the water table.
Second, Figgie relies on John Halk's affidavit in which he stated
that after excavating the soil/sludge m xture fromthe ponds,
groundwat er was observed seeping into the bottom of the ponds.
Third, Figgie relies on Mchael Herries' opinion that the ponds
were recharging the upper aquifer.

11



This affidavit served to establish the absence of a genuine issue
whet her the cadmum was in a |eachable state, and Figgie was

required to "set forth specific facts showing that there is a
genui ne issue for trial."8

In response, Figgie' s expert, Mchael Herries, conceded, at
|l east inferentially, that groundwater contam nation could occur
only if the cadmumwas in a |eachable state. And Figgie did not
submt or point to any evidence in the record suggesting that the
cadm umon the Figgie property was in such a state. Rather, Figgie
relied on Herries' supplenental affidavit which stated, wth
respect to a neighboring property, that "cadm um concentrations
were noted which indicate the presence of dissolved (I|eachable)
cadmum in the groundwater." This statenent was based on the
results of testing done on a neighboring property, ! which had
under gone ext ensi ve renedi ati on, incl udi ng groundwat er renedi ati on.
The fact that groundwater underlying a nei ghboring property may be
contam nated with cadmum indicating that it had been in contact

wi th | eachabl e cadm um does not constitute conpetent evi dence that

the cadmum on the Figgie property was in a |leachable state.?

5See FED. R CVv. P. 56(e).

9The nei ghboring property fornerly had been owned by Figgie
and had been used to conduct part of Figgie's manufacturing
activities. After Figgie sold the property, the buyer continued
using the property for manufacturing and generated i ndustri al
wast e whi ch was di sposed of on-site.

2%Herries does state in his affidavit, "Due to the close
proximty of the CEH investigation [of the neighboring property]
to the [Figgie property] there is the potential that [the
groundwat er] contam nation emanated fromthe [Figgie property]
and may not be restricted to only the [neighboring property]."

12



As Figgie failed to produce conpetent sumary |udgnent
evi dence that the cadm umon the Figgie property was in a | eachabl e
state, Figgie has failed to show that there is a genuine issue
whet her cadm umon the Figgie property was capabl e of | eaching into
t he groundwat er. Absent conpetent evidence that the cadm umwas in
a |l eachabl e state, there is no basis upon which a fact finder could
infer that groundwater contam nation occurred or was likely to

occur absent the renedial action.?

This statenent is highly speculative as its only basis is the
proximty of the two properties. As such, it does not provide
conpetent evidence that the groundwater contam nation associ at ed
wi th the neighboring property originated fromthe Figgie
Property. Furthernore, Herries' statenment is contradicted by his
previous affidavit in which he concluded that the groundwater
flowed fromwest to east; however, the spatial relationship of

t he nei ghboring property and the Figgie property is north to
south. As such, the statenent does not provide sufficient
evidence for a reasonable jury to find that the groundwater
contam nation associated with the nei ghboring property was caused
by contact with cadm umon the Figgie property. See Anderson v.
liberty Lobby, Inc., 477 U S. 242, 248, 106 S. C. 2505, 2510, 91
L. Ed. 2d 202 (1986).

2lFiggi e argues that the district court abused its
di scretion by declining to admt a "clarifying" affidavit that,
Fi ggi e contends, establishes that the cadm um was capabl e of
| eaching into the groundwater. W find no error in the district
court's refusal to admt the affidavit; Figgie made no attenpt to
file the affidavit within the tine limt inposed by the
magi strate judge. Rather, Figgie waited over one year after the
deadl i ne had passed and al nost two nonths after the nagistrate
had issued his report and recommendati on before seeking | eave
fromthe district judge to admt the affidavit. Absent
"excusabl e neglect," a district court does not abuse its
di scretion by declining to admt an out-of-tinme affidavit. Lujan
v. National Wlidlife Fed'n, 497 U S. 871, 895-98, 110 S. C
3177, 3192-93, 111 L. Ed. 2d 695 (1990); Farina v. Mssion |nv.
Trust, 615 F.2d 1068, 1076 (5th Cir. 1980). Neither is this
court enpowered, as Figgie suggests, to enlarge the summary
judgnent record on appeal with affidavits that were properly
excluded by the district court. See Lujan, 497 U S. at 895-98.

13



2. Threat of Harmto Third-Party Property

Fi ggi e contends alternatively that the cadmumon its property
presented a threat to third-party property; specifically, the
Fi ggi e property groundwater. Figgie argues further that the costs
incurred to elimnate or to mtigate a threat to third-party
property are not excluded by the owned- or alienated-property
excl usi ons. Whet her such costs fall wthin the owned- or
al i enated-property exclusions has not been addressed by the
Loui si ana courts. The issue has been resolved, with differing
concl usi ons, however, in a nunber of other jurisdictions.

In State v. Signo Trading International, Inc.,? the New Jersey

Suprene Court held that a CG. policy containing an owned- property
exclusion simlar to the one in the instant case did not provide

coverage for the costs of abating threatened harmto third-party

property.2 The court reasoned that, in the absence of "physical
injury to or destruction of tangible property” of a third-party,
t he owned-property exclusion by its plain terns operated to deny
coverage for the costs "incurred to alleviate damage to the
insured's own property and not to the property of a third-party,"”
even if future harmto third-party property was thereby abated. ?

The court recogni zed, however, that if there had been actual injury

22612 A.2d 932 (N.J. 1992).
3l d. at 939.

24l d. at 938; accord Bausch & Lonb Inc. v. Uica Mit. |Ins.
Co., 625 A 2d 1021, 1033-36 (M. 1993) (hol ding, under Maryl and
| aw, that actual danmage is required to third-party property to
def eat owned- property excl usion).
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to third-party property, the "cost of neasures intended to prevent
i mm nent or imrediate future damage" to that property woul d not be
excl uded from coverage.

A contrary conclusion was reached in Intel Corp. v. Hartford

Accident & Indemity Co.,% in which the Ninth Circuit applied

California lawto a simlar owned-property exclusion. That court
hel d t hat the owned- property exclusion did "not bar coverage of the
costs of preventing future harm to ground water or adjacent
property that m ght arise fromcontam nation that has al ready taken
pl ace, whet her such contam nation has occurred on [the insured's]
property or others' property."? In arriving at this concl usion,
the court reasoned that "where an insured is covered for danage to
a third party's property, that insured would reasonably expect
coverage for efforts to mtigate that danage, even when the source
of the hazard is on the insured's own property."?® Nevert hel ess,

the Intel Corp. court enphasized that, as a factual matter,

coverage extended only to the costs incurred either to renedy

1 d. at 939.
26952 F.2d 1551 (9th Cir. 1991).
27| d. at 1565 (enphasis added).

281 d. at 1565-66 (citing AlU Ins. Co. v. FMC Corp., 799 P.2d
1253, 1272 (Cal. 1990) (construing the term "damages" in a CG
policy as it relates to governnent-nmandated cl eanup costs));
accord Savoy Medical Supply Co. v. F & HMg. Corp., 776 F
Supp. 703, 708-09 (E.D.N. Y. 1991) (applying New York | aw);
Uniquard Mut. Ins. Co. v. MCarty's Inc., 756 F. Supp. 1366,
1368-69 (D. Idaho 1988) (applying Idaho law); Allstate Ins. Co.
V. Quinn Constr. Co., 713 F. Supp. 35, 38-39 (D. Mass. 1989)
pl yi ng Massachusetts law); Jones Truck Lines v. Transport Ins.
, No. 88-5723, 1989 W. 49517 (E.D. Pa. May 10, 1989) (applying
souri | aw).

(ap
Co.
M s
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existing damage or to prevent future damage to third-party
property; whereas costs incurred solely to renedy danage to the

insured's property were not covered.? Likew se, in Savoy Mdi cal

Supply Co. v. F & H Manufacturing Corp.,3% a federal district court

in New York held that an alienated-property exclusion did not
def eat coverage when there was a threat of contam nation to third-
party property. 3!

As this brief and non-exhaustive review of the case |aw
reveals, thereis little consensus on the application of the owned-
or alienated-property exclusions in cases involving nere threats of
contam nation to property. In the instant case, however, we need
not and therefore do not attenpt to resolve the question whether
under Louisiana |aw such exclusions would preclude coverage for

measures taken to elimnate or to mtigate a threat to third-party

Plntel Corp., 952 F.2d at 1566. The Seventh Circuit
adopted a third view of "owned property” exclusions in Patz v.
St. Paul Fire & Marine Ins. Co., 15 F. 3d 699 (7th Cr. 1994). In
Pat z, the insureds sought to recover fromtheir insurers clean up
costs that were incurred because the state ordered the insureds
to renedy soil and groundwater contam nation on their property.
The court held that the owned-property exclusion was inapplicable
because, as the court characterized the suit, the insureds were
"not seeking to recover for damage to their property," but
rather, they were seeking "to recover the cost of the liability
that the [state] inposed on themfor maintaining a nuisance."
Id. at 705. Thus, the court found it unnecessary to determ ne
t he ownershi p of groundwater or the magnitude of the risk to
groundwater or to off-site property. 1d. Figgie does not argue
that it is entitled to relief under a "nuisance" theory,
therefore, we do not consider whether Louisiana | aw would al |l ow
insureds to avoid application of the owned-property excl usions
under a "nui sance" theory.

30776 F. Supp. 703 (E.D.N. Y. 1991).
31Accord Uniguard Mut. Ins. Co., 756 F. Supp. at 1369-70.
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property. Even if we assune that (1) groundwater is third-party
property and (2) coverage is not precluded in such circunstances,
Figgie still would not be entitled to relief; it has failed to
produce summary judgnent evidence that the cadm um on the Figgie
property presented a threat to the groundwater or to off-site
property.

As di scussed above, Figgie has, at nost, created a genuine
i ssue whether there was contact between the cadm um and the
groundwater. It has failed, however, to introduce any conpetent
evidence that the cadmum on the Figgie property was capabl e of
| eaching into the groundwater. Absent evi dence of such capability,
there is no basis upon which to conclude that a real threat
existed. Gven the dearth of summary judgnent evidence to create
a genui ne i ssue whether there was a threat, or even the possibility
of a threat, summary dism ssal of Figgie s clains against the
i nsurers was appropriate.

11
CONCLUSI ON

As Figgie concedes, the LDEQ secretary never nade witten
demand on Bail ey or Upfield to undertake renedi al action, so Figgie
is precluded as a matter of law frombringing a claimpursuant to
La. Rev. Stat. Ann. 30:2276(G to recover its renediation costs
from Bailey and Upfield. Li kewise, as there is no conpetent
summary judgnent evidence that third-party property has been
harmed, or has even been threatened with harm Figgie incurred
remedi ati on costs solely for damage to property formerly owned by
it. Therefore, the insurers are under no duty to indemify Figgie

for its renedi ation costs. For the foregoing reasons, the district
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court's sunmary judgnents are

AFF| RMED.
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