IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-4312

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
RONALD LEE BARLOW
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas

(March 11, 1994)
Before WOOD,* SM TH, and DUHE, CGircuit Judges.
JERRY EE. SMTH, G rcuit Judge:

Ronal d Barlow appeals the district court's denial of his
nmotion to suppress evidence seized from his autonobile abandoned
during an arned robbery and his subsequent sentence, which was
enhanced under the career arnmed offender statute, 18 U S C

8§ 924(e). Finding no error, we affirm

" Gircuit Judge of the Seventh Circuit, sitting by designation.



| .

On March 9, 1992, at around 8:30 p.m, a man held up a putt-
putt golf course in Beaunont, Texas, taking about $230. As the
robber left, the owner reached for a hidden gun and pursued the
gunman, while yelling for another person to call the police. The
bandit was heading in a southerly direction, but when he saw the
owner chasing after him he fired twice and turned and fled north.

A police officer soon arrived on the scene and followed the
of fender's path. He observed that further along the direction in
whi ch the suspect initially fled was a car parked at the end of a
street, away from any businesses and pointed toward the freeway.
Approaching the vehicle, the officer noticed that the car was
unl ocked, the engine was warm and a single key was in the
i gnition.

The officer called in the license plate nunber and received a
report that the woman listed as the official owner clained no
| onger to own the car. At that point, the officer checked inside
the car, attenpting to find the identification of the owner. In
the gl ove conpartnent he found a wall et and I D bel onging to Barl ow
and .38 caliber bullets. The officer later testified that only at
this point did he realize that the car probably was connected to
t he robbery.

After calling in Barlow s nane and receiving his crimna
hi story and a description, the officer resuned his pursuit, pausing
only to interview a group of what he called hobos, from whomthe

brigand had stolen a blue shirt. They gave him a description



roughly consistent with the one given by the golf course owner.
The officer then stopped at a nearby conveni ence store, where
he sawa man fitting the various descriptions he had received. The
of ficer wal ked up to the man and asked whet her he was Barl ow. The
suspect answered affirmatively, and the officer arrested him A
search of Barlow s clothes revealed a .38 caliber pistol |oaded
with three rounds of a five-round cylinder and $238 cash. The golf
course owner then arrived at the store and identified Barlow as the

r obber.

1.

Barl ow was indicted for violating 18 U S C. 8§ 922(9)(1)
possessing a firearmw th a previous felony conviction. He waived
a jury trial and noved to suppress the evidence seized fromthe
vehicle without a warrant. The district court denied the notion
and after a bench trial found himguilty.

The governnment noved to enhance Barl ow s sentence as a career
armed of fender under 18 U.S.C. § 924(e) for his three prior violent
f el oni es. A presentence investigation report was prepared,
i ndicating that Barlow had been convicted of three prior violent
felonies, including a nmurder in 1965. Barlow objected to the use
of the nurder conviction because he was not adnoni shed, when he
pled guilty, that the state would seek the death penalty. He
admtted that he did not object during the nurder case and never
rai sed an objection in direct or collateral appeal. The district

court overruled Barlow s objection to the use of the prior nurder



conviction for sentencing. Barlow was sentenced to three hundred
mont hs' inprisonnment to be followed by five years' supervised

r el ease.

L1,
Barl owfirst contends that the district court erred in denying
his notion to suppress the evidence seized fromhis car without a
warrant. In reviewing a ruling on a notion to suppress evidence,
we accept the district court's factual findings unless they are
clearly erroneous or are influenced by an incorrect view of the

| aw. United States v. Garcia, 849 F.2d 917, 917 n.1 (5th Gr.

1988). Neverthel ess, we revi ew concl usions of | aw de novo. United

States v. Diaz, 977 F.2d 163, 164 (5th Gr. 1992).

A
Under Katz v. United States, 389 U S 347, 361 (1967), no

warrantl ess searchis lawful if the accused nmanifested a reasonabl e
expectation of privacy in the object searched. One cannot,
however, manifest a reasonable expectation of privacy in an item

once it has been abandoned. Abel v. United States, 362 U S. 217,

241 (1960); Hester v. United States, 265 U S. 57 (1924); United

States v. Colbert, 474 F.2d 174, 176 (5th Cr. 1973) (en banc).

The test for determ ning when an obj ect has been abandoned is one
of intent, which "may be inferred fromwords spoken, acts done, and
ot her objective facts."” Colbert, 474 F.2d at 176. The accused

need not have abandoned the searched itemin the strict property



sense, where an intent to relinquish ownership nust be shown;
merely an intent voluntarily to relinquish his privacy interest is

sufficient. See id.; David H Steinberg, Note, Constructing Hones

for the Honmel ess? Searching for a Fourth Anendnent Standard, 41

Duke L.J. 1508, 1529-32 (1992). A defendant has abandoned his
reasonabl e expectation of privacy when he leaves an item in a

public place. California v. G eenwod, 486 U S. 35, 40 (1988).

In United States v. Edwards, 441 F.2d 749, 751 (5th Cr.

1971), a defendant relinquished his privacy rights when, after a

hi gh- speed chase, he "abandoned his car . . . on a public highway,
with engine running, keys in the ignition, lights on, and fled on
foot." The rationale for allow ng such warrantl ess searches is

t hat the autonobile owner has no reasonabl e expectation of privacy
in the car's vehicle identification nunber. ld. (citations
omtted). Thus, a police officer may enter a vehicle on public

property to ascertain its ower. Kinbrough v. Beto, 412 F.2d 981

(5th Gr. 1969). The officer nmay even enter a | ocked trunk as part
of his inspection. Edwards, 441 F.2d at 754.

O her cases support this viewthat an abandoned vehicl e may be

inspected. In United States v. Wllians, 569 F.2d 823, 826 (5th
Cr. 1978), a defendant who had unhitched the trailer from his
tractor and drove away coul d not conplain of the warrantl ess search
of his trailer left behind unl ocked at a roadside rest area. In

United States v. Gulledge, 469 F.2d 713, 715 (5th Gr. 1972), the

court upheld a warrantl|less search of a trailer nore than ten days

after it was left at a service station by nen who asked to | eave it



for two to three days.
In at | east one case, however, we have reached the opposite

conclusion. In United States v. Scrivner, 680 F.2d 1099, 1100 (5th

Cr. 1982), the court vacated a conviction obtained based upon
evi dence seized fromtwo trucks left unlocked and with the keys in
the ignitions on warehouse prem ses owned by the trucks' owner
"Such an act is doubtless careless and inprudent, but it is
scarcely sufficient to support a conclusion that he has cast the
vehi cl es aside, relinquishing his interest inthem" 1d. at 1100-
01.

The facts of this case nore closely resenbl e those of Edwards
than those of Scrivner. Barlowleft his car parked at night at the
end of a public street, away frompublic parking, behind a shoppi ng
center and near its back alley where only deliveries occur,
unl ocked, and with the key in the ignition. This case can be
di stingui shed from Scrivner because the car was | ocated at the end
of a public road, not a private warehouse. G ven these facts, it
was reasonable to assune that the car had been abandoned, and the
officer was justified in searching the car to identify its owner.
Mor eover, opening the glove conpartnent was a legitimte part of
that inspection, less intrusive than opening the |locked trunk in

Edwar ds. See Edwards, 441 F.2d at 754. The fact that the

def endant had fled fromthe vehicle (or abandoned his returntoit)
is irrelevant, as the police officer could not have known of that
fact. And even if the officer had known that the car was |inked to

the robbery, "the notive of the police in obtaining evidence is



irrel evant because it is the reasonableness of the defendant's
expectation [of privacy] that is to be assessed, not the conduct of
the police." Steinberg, supra, at 1544. The only relevant facts
in determ ning the reasonabl eness of Barlow s privacy expectation
are the location of the vehicle, its condition, the tinme of night,
and ot her factors that m ght have indicated an intent to relinquish
owner shi p.

The only fact wei ghi ng agai nst the concl usion that the vehicle
had been abandoned was that it was still warm Qobvi ously the
of ficer knew that the driver had just recently left the vehicle.
Since the vehicle had been left unoccupied for only a short tine,
this indicates that the owner is nore likely to return.! Neverthe-
| ess, a police officer who discovers an unlocked car left at the
end of a public street with the key in the ignition could reason-

abl e conclude that the car had been abandoned. ?

B
Havi ng obtained the wallet and identification |egally, and
then realizing the connection to the robbery, the officer |ocated
Barl ow at a convenience store, identified him from the various
descriptions, arrested him then searched him Bar | ow cont ends

that this search and sei zure of his person also violated the Fourth

! The converse, that a vehicle left for a longer tinme is less likely to
be reclained, is nore obviously true.

2 This court has even suggested that a vehicle search of this type na
be uphel d on exigency grounds. See, e.q., United States v. Gaultney, 581 F.2d
1137, 1143 n.4 (5th Gr. 1978) ("[Albandonnent of vehicles in public areas nay
. . . present sufficient exigency to dispense with a warrant."), cert. denied,
446 U S. 907 (1980).




Amendnent ' s prohi bition agai nst unreasonabl e warrantl ess searches
and sei zures.

Since the officer had al ready identified Barlowat this point,
he had probable cause to arrest him Any search thereafter was
therefore lawful as a search incident to a valid arrest. See

Chinel v. California, 395 U S. 752 (1969).

| V.

Barl ow al so contends that one of his prior convictions used to
trigger 8 924(e) (career arnmed offender) suffered froma constitu-
tional infirmty. He contends that when he pled guilty to nurder
in 1965, the prosecutor induced his plea by prom sing that he would
not seek the death penalty at sentencing. The prosecutor then
broke that promse and sought the death penalty. Once the
gover nnment establishes the fact of a prior conviction based upon a
guilty plea, the defendant nust prove the invalidity of the

conviction by a preponderance of the evidence. Parke v. Raley,

113 S. &. 517, 525 (1992). The district court's decision is

reviewed for clear error as to facts found. See United States V.

Wiite, 890 F.2d 1033, 1035 (8th Cr. 1989).

The district court did not err by concluding that Barlow s
evi dence was insufficient. Barlow s evidence consisted of a |ack
of waiver form the lack of a transcript, and his testinony
asserting that he had not received the adnoni shnents. Wile the
record does not show that Barl ow received warni ngs, no presunption

of invalidity arises from his evidence. The 1965 plea bargain



predated the Suprene Court's decision in Boykin v. Al abama, 395

U S 238 (1969), which set the contenporary standards for plea
bargai n adnoni shnents.® One court has held that Boykin does not
apply retroactively in collateral attacks on previous convictions

t hat have becone final. See United States v. Wcks, 995 F. 2d 964,

977 (10th Cr.), cert. denied, 114 S. C. 482 (1993). Regardl ess

of whet her Boykin applies retroactively, the Court has said that
when a defendant collaterally challenges a pre-Boykin conviction,
no presunption of invalidity attaches when the plea bargain record
does not contain the Boykin adnoni shnents. Parke, 113 S. C. at
523.

Wt hout the presunption of invalidity, Barlow s only evi dence
is his testinony. The district court did not clearly err in
finding it incredible. Barlow was represented by counsel during
his 1965 nurder plea and had considerable experience with the
crimnal justice system His testinony at sentenci ng about anot her
1965 plea bargain was successfully inpeached by the governnent,
usi ng docunents Barlow had signed in 1965. Finally, and nost
significantly, Barl ow nmade no effort to attack his plea directly or

collaterally for alnost thirty years. This case is the first tine

he has raised these argunents. We adopt the view of the Tenth
Circuit, refusing to dishonor a pre-Boykin conviction for

enhancenent purposes. Wcks, 995 F. 2d at 979.
AFFI RVED.

® The plea also predated the January 1, 1966, effectiveness date of Tex
Coe Gem P. art. 26.16, which inposed various Boykin-Iike adnoni shnent
requi renents.
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