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Appeal from the United States District Court for the Eastern
District of Texas.

Before WSDOM H GE NBOTHAM and JONES, Circuit Judges.

WSDOM Circuit Judge.

Plaintiffs/appellants WIllie and Rose R chardson all ege that
the defendants/appellees, |aw enforcenent officers and their
muni ci pal enployer, violated the Fourth Anendnent when they
searched the Ri chardsons' hone on May 14, 1991. The district court
granted summary judgnent for the defendants after striking nmuch of
the plaintiffs' sunmary judgnent evidence.!? The Richardsons
appealed to this Court. W hold that (1) the plaintiffs' Notice of
Appeal was tinely filed and vested this Court with jurisdiction;
(2) while sone of the district court's evidentiary rulings were
erroneous, none rose to the level of harnful error; (3) the
district court correctly ruled that defendant/appellee Tommy
Harrell was entitled to qualified imunity; and (4) the district
court correctly held that the plaintiffs/appellants had produced

i nsufficient evidence of a municipal custom or policy to survive

!Ri chardson v. A dham 811 F.Supp. 1186 (E.D. Tex. 1992).



summary judgnent for the remaini ng defendants. W AFFI RM
| .
A. The Parties

WIllie and Rose Richardson are an African-Anerican couple in
their md-fifties. At all tinmes relevant to this case, they
resided in Harrison County, Texas, at one of four houses | ocated at
Route 3, Box 628 off a then-unnanmed dirt road which has since been
christened Frierson. Al four houses shared the address "Route 3,
Box 628". To distinguish each house fromits nei ghbors, each house
bore an identifying letter of the al phabet, "A" through "D', but
those letters were not visible fromthe road.

Harrison County Sheriff Bill O dhamis nane still appears in
the style of this case, but he is no longer a party to this
litigation. The Richardsons' clainms against O dhamwere di sm ssed
with prejudice on July 9, 1992.°2

Def endant / appel | ee Harrison County enployed the two other
def endant s/ appel l ees remaining in this case. Def endant / appel | ee
Tonmmy Harrell was a | aw enforcenent enpl oyee of the County at the
time this |lawsuit began; he has since died and the Richardsons
have substituted his estate. Harrell is sued in his official and
i ndi vi dual capacities. Def endant / appellee Rick Berry was the
Harrison County District Attorney and Harrell's superior at the
time this lawsuit arose. Berry is sued only in his official
capacity.

B. The Investigation

In 1991, Harrell conducted a narcotics investigation whichl|led

22 Rec. 409-11.



himto suspect that sonmeone who |lived on the R chardsons' street
was selling marijuana. Harrell presented a county judge with an
affidavit of a confidential informant. The affidavit described a
purported marijuana sale by an African-Anerican fenmale whose
description does not fit any party to this case.?®

Based on the affidavit, Harrell obtained a search warrant to

search a house identified as "Route 3, Box 628" and described as "a
single famly residence of wood franme construction.... being a
light colored (off white) colored structure having double entry
front doors".* Neither the warrant nor the affidavit itself
specified which letter of the al phabet, "A" through "D', identified
t he house to be searched. Two of the four houses at Route 3, Box
628 fit the description given in the informant's affidavit: the
Ri chardsons' honme and anot her house | ocated across the street.
C. The Search and its Aftermath

Between 11: 00 p.m and m dni ght on May 14, 1991, Harrell and
sone Harrison County Sheriff's deputies broke down the front door
of the Richardsons' hone and burst in. The Ri chardsons were asl eep
in their bedroom at the tine. Harrell and his nmen roused the
Ri chardsons from bed and proceeded to search their honme for one to
two hours. The search caused the Richardsons great distress and

enbarrassnent. Sone deputies watched Ms. Richardson use the

bat hroom and the stress of the search so upset M. Richardson that

3The informant's affidavit described a nmeeting with a female
who was shorter, weighed fifty to sixty pounds |ess, was |ighter
in conplexion, and had a different hair color and style from Rose
Ri chardson, the only black female involved in this case.

42 Rec. 400.



he had to |lie down.

Plainly, the defendants searched the wong house. They
recovered no marijuana or other contraband fromthe search of the
Ri char dsons' hone. They made no arrests and no prosecutions
resulted from the search. The follow ng nonth, Harrison County
of fi cers searched anot her of the four honmes | ocated at Route 3, Box
628. This time they apparently picked the correct house, found
sone marijuana, and nade an arrest.

D. The Lawsuit

Had their consequences been |less serious, the events just
descri bed m ght have provided a fitting script for a Keystone Kops
conedy. Instead, the defendants soon found thenselves facing the
Ri chardsons' |awsuit under 42 U S C. 8§ 1983 charging them with
assorted constitutional violations in obtaining the warrant and
searching the Richardsons' hone. The district court, after
striking parts of several affidavits submtted by the Ri chardsons,
granted summary judgnent for all defendants. W review the
district court's evidentiary rulings for abuse of discretion and
its granting of summary judgnent de novo, taking the evidence in
the Iight nost favorable to the Ri chardsons.

.

Before proceeding to the nerits we nust satisfy oursel ves of
our jurisdiction to decide this case. The appellees contend that
we lack jurisdiction over defendants Berry and Harrison County.
The appel | ants have not discussed the jurisdictional question and
were unprepared at oral argunent to respond to the appellees’

posi tion. W hold that we have jurisdiction over all three



def endant s.
Fed. R App. P. 4(a)(1l) requires that notices of appeal to this
Court be filed within thirty days of the entry of judgnent in the
district court. That thirty-day clock is tolled, however, during
t he pendency of certain notions under Fed.R Cv.P. 59. One such
Rule 59 notion is the notion to alter or anend a judgnent,> of
whi ch one variety is the "notion for reconsideration".® The filing
of a notion for reconsideration has two effects: First, any notice
of appeal is a nullity if it is filed before the district court
rules on the notion for reconsideration,” and second, the
thirty-day clock for filing a notice of appeal to this Court does
not begin to run until the district court rules on the notion for
reconsi deration.?®
The district court entered summary judgnent in favor of all
t he defendants in this case on Decenber 16, 1992. On Decenber 28,
1992, the Richardsons filed a tinely notion for reconsideration of

the district court's judgnent as to defendant Tommy Harrell.® The

Fed. R CGiv.P. 59(e).

6See, e.g., Charles L.M v. Northeast Indep. Sch. Dist., 884
F.2d 869, 870 (5th G r.1989); Benson v. Bearb, 807 F.2d 1228,
1229 (5th G r.1987) (per curian).

™A notice of appeal filed before the disposition of any of
t he above notions [including Rule 59 notions] shall have no
effect". Fed.R App. P. 4(a)(4); see, e.g., Treuter v. Kaufman
County, Tex., 864 F.2d 1139, 1142 (5th G r.1989).

8Fed. R App. P. 4(a)(4); see, e.g., Harrell v. D xon Bay
Transp. Co., 718 F.2d 123, 126-27 (5th Cr.1983).

°Al t hough served 12 cal endar days after the entry of
judgnent, this notion was nonet hel ess served within the ten days
required by Fed. R Cv.P. 59(e), because of the requirenent of
Fed.R Cv.P. 6(a) that intervening weekends be excluded fromthe
cal cul ation. Because the notion was served within ten days, we



district court denied their notion on January 15, 1993. The
Ri chardsons did not file a notion for reconsideration of the
district court's judgnent as to defendants Berry or Harrison
County. The Richardsons filed their notice of appeal to this Court
on February 5, 1993—within thirty days after the denial of their
nmotion for reconsideration, but nore than thirty days after the
entry of judgnent on Decenber 28, 1992.

Berry and Harrison County contend that because they were not
named in the Ri chardsons' notion for reconsideration the thirty-day
clock for taking an appeal was never tolled as to them and
therefore this Court l|acks jurisdiction over the Richardsons'
appeal of the summary judgnent in Berry and Harrison County's
favor. W disagree.

As noted above, a tinely notion for reconsideration vitiates
any notice of appeal filed while the notion for reconsideration is
still pending in the district court. Wiile their notion for
reconsideration as to Harrell was pending, the Ri chardsons could
not have appealed the district court's ruling as to Berry and
Harrison county to this Court. The appellees ask us to concl ude
that the Richardsons waived their right to appeal the district
court's adverse rulings as to Berry and Harrison County by failing
to include Berry and Harrison County in their notion for

reconsideration. W decline to do so. Filing a Rule 59 notion is

will treat it as a notion under Rule 59. See Goodnman v. Lee, 988
F.2d 619, 622-23 (5th G r.1993) (per curianm). W note for
counsel's benefit, however, that the newy revised Fed. R G v.P.
59(e) requires filing, not nerely serving, the notion within ten
days. See 150 F. R D. 399.



not a prerequisite to taking an appeal,!® as the appellees woul d
have us hol d.

The rule we state today is a sinple one and i s consistent with
our Court's precedents even though none of them stated it
explicitly. W hold that a tinmely Rule 59(e) notion for
reconsideration of a judgnent as to one defendant tolls the
thirty-day clock for taking an appeal not only as to that
def endant, but also as to all other defendants whose liability was
determned in the judgnent the plaintiff's Rule 59(e) notion seeks
to amend. ! Accordingly, the Richardsons' Rule 59(e) notion as to
Harrell tolled the appeal clock not only as to Harrell, but al so as
to Berry and Harrison County. Therefore, their appeal as to all
three defendants was tinely filed, and we have jurisdiction to hear
it.

L1,

We turn next tothe district court's evidentiary rulings. The
district court's summary judgnent for the defendants was based on
a summary judgnent record from which nuch of the plaintiffs'
evi dence had been excl uded. Qur review of the district court's
evidentiary rulings has persuaded us that errors were commtted,

but none were of such nagni tude as to have affected the substanti al

10See 6A Janes W Moore & Jo D. Lucas, More's Federa
Practice § 59.14 (2d ed. 1993).

1\We have previously held, without explicit discussion of
the matter, that a plaintiff's notion for reconsideration as to
one defendant tolled the appeals clock even as to defendants not
named in the notion. See, e.g., WIllie v. Continental G| Co.,
784 F.2d 706 (5th Cir.1986) (en banc), dism ssing appeal of 746
F.2d 1041 (5th Cr.1984); Howell v. Marnpegaso Conpani a Navi era,
S.A, 566 F.2d 992 (5th G r.1978) (per curiam



rights of the plaintiffs, and the errors were therefore harn ess. !?
A. WIllie and Rose Richardson's Affidavit

The district court struck two portions of the plaintiffs
af fidavit. First, the statenent that "Tommy Harrell used
unr easonabl e nethods to search their honme" was struck as meking a
| egal conclusion.®® "Mere conclusory allegations are not conpetent
sunmary j udgment evidence, "' and the district court was withinits
discretion to strike themfromthe R chardsons' affidavit.

Second, the statenent that "[b]Jased on information and
belief, in June 1991, a neighbor's honme on their road was searched
by Tormy Harrell where marijuana was found" was struck as not based
on personal know edge and therefore failing the requirenents of
Fed. R Civ.P. 56(e).*® While the non-novant's affidavits shoul d not
be held to as strict a standard as those of the novant for summary

judgrment, ® we find no abuse of the district court's discretion in

2Fed. R Civ.P. 61. "[T]he erroneous adm ssion or exclusion
of an affidavit that does not neet the Rule 56(e) standard does
not require reversal of a sunmary judgnent if the error is
harm ess”. 10A Charles A Wight, Arthur R Mller & Mary K
Kane, Federal Practice and Procedure § 2738, at 468-69 (2d ed.
1983) .

13811 F. Supp. at 1196.

YTopalian v. Ehrman, 954 F.2d 1125, 1131 (5th Cr.), reh'g
denied, 961 F.2d 215 (5th Gr.), cert. denied, 506 U S. ----, 113
S.C. 82, 121 L.Ed.2d 46 (1992); see also Hanchey v. Energas
Co., 925 F.2d 96, 97 (5th Cr.1990).

15811 F. Supp. at 1196.

"1 T] he papers of a party opposing summary judgnent are
usually held to a | ess exacting standard than those of the noving

party.... In previous cases we have accepted evidence fromthe
party opposi ng sumrary judgnent despite its failure to neet the
technical requirenents of Rule 56(e)". Lodge Hall Misic, Inc. v.

Waco Wangler Cub, Inc., 831 F.2d 77, 80 (5th G r.1987)
(citations omtted). Accord 10A Wight, MIller & Kane § 2738, at



stri king the above quoted statenent fromthe plaintiffs' affidavit.
B. WIllie Janmes Jones's Affidavit

The district court struck two parts of Wllie Janmes Jones's
affidavit. First, Jones's assertion that Harrell searched his
house without a warrant in the "spring/sumer ... of 1991" was
struck as insufficiently specific. Fed.R Cv.P. 56(e) requires
that affidavits opposing a summary judgnent be specific; t he
district court did not abuse its discretion in striking the quoted
portion of Jones's affidavit.

Second, the follow ng assertion, which appeared verbatimin
four other affidavits, !® was struck as not based on Jones's personal
know edge: "Appearers, due to know edge in the community, believes
that Tormy Harrell uses illegal searches in a msguided effort to
di scourage illegal drug activity".'® The district court's ruling
woul d be well taken if Jones was asserting that Harrell actually
used illegal searches, but Jones's affidavit nerely states that
Jones believed Harrell's tactics were unlawful. Still, any error
in striking that portion of the affidavit was harm ess, because
Jones's statenent of his belief that Harrell used illegal tactics
had no probative force to prove that Harrell actually did so.

C. Rick Turner's Affidavit

The district court struck the affidavit of R ck Turner, the

484- 86.
17811 F. Supp. at 1196- 97.

8The same | anguage appeared in the affidavits of Paul
Gat son, John Johnson, Odell Beckham Sr., and Rosa WAshi ngt on.

¥1d. at 1197.



plaintiffs' expert wtness, in its entirety because it was not
based on specific facts.? Turner described his purported
investigation of alleged prior constitutional violations by
Harrell, w thout indicating whose rights were violated or how No
mani fest error is evident.?
D. Paul Gatson's Affidavit

The district court struck two parts of Gatson's affidavit.
First, the district court struck the sanme opinion |anguage that
appeared in Wllie Janes Jones's affidavit, discussed in section
I11.B of this opinion. Second, Gatson stated that his residence
was searched without a warrant and that he was not arrested or
charged with any crine as a result of the search. The district
court struck that statenent because public records showed that the
search of Gatson's hone had in fact been conducted under a warrant
and he had in fact been convicted of possession of a controlled
substance as a result of the search. 2

Credibility determ nations have no place in summary judgnment
proceedi ngs.?® The district court chose to believe the defendants
evi dence over the plaintiffs' and that was error. The non-novants

sunmary judgnment evidence nust be taken as true.? W concl ude

20811 F. Supp. at 1197.

2Mashington v. Arnstrong World Indus., Inc., 839 F.2d 1121,
1123 (5th Cir.1988).

22811 F. Supp. at 1197.

2See Lindsey v. Prive Corp., 987 F.2d 324, 327 n. 14 (5th
Cir.1993); Leonard v. Dixie Wll Serv. & Supply, Inc., 828 F.2d
291, 294 (5th Cir.1987).

24Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255, 106
S.C. 2505, 2514, 91 L.Ed.2d 202 (1986).



however, that the district court's error in striking this part of
Gatson's affidavit was harnl ess.
E. John Johnson's Affidavit

The two portions of Johnson's affidavit the district court
struck were substantially identical with the portions stricken from
Jones's affidavit, discussed in section IIl.B
F. Bessie Wight's Affidavit?

The district court struck Bessie Wight's affidavit because
it had been notarized by plaintiffs' counsel who, the district
court said, was ineligible to serve as a notary because of a
financial interest in the outcone of the |awsuit.?® The only
authority the district court cited for that unusual proposition,
however, was a Texas state case that plainly does not enunciate the
rule the district court applied.?’

The district court erred in striking Wight's affidavit. The
question whether an affidavit is conpetent summary judgnent

evi dence begins and ends with the requirenments of Fed. R CGv.P

2The district court's opinion, 811 F. Supp. at 1198, refers
to this affiant as "Betsy Wight". W have corrected the
spelling of Ms. Wight's nane to that provided by the appellants.

26811 F. Supp. at 1198.

2Chanbers v. Terrell, 639 S.W2d 451 (Tex.1982) (per
curiam

We are not to be understood as approving the hol ding of
the Court of Appeals that the affidavit ... was void
because the attorney who acted as the notary to take
the affidavits had a "strong financial and benefici al
interest."” Anong other things, no financial interest
appears in the record. The point is reserved.

| d. at 452 (enphasis added).



56(e). Regardless of what the rule is in Texas state courts, the
district court may not hold the plaintiffs toit. An affidavit is
not i nconpet ent summary judgnent evidence nerely because
plaintiffs' counsel notarized it. Wighing all the circunstances,
we hold that the district court's error in striking Wight's
affidavit was harnl ess.

G (dell Beckham Sr.'s Affidavits

The district court struck two portions of Beckhamis first
affidavit which were substantially identical to the portions
stricken from Jones's, 2 previously discussed.

The district court struck Beckhaml's second affidavit in its
entirety because it was notarized by plaintiffs' counsel. As in
the case of Wight's affidavit, the district court's error in
stri king Beckham s affidavit was harnl ess.

H Debra Geary and Alan Geary's Affidavits

The district court struck both affidavits in their entirety
because they did not state facts with the specificity required by
Fed. R Cv.P. 56(e). W find no abuse of the district court's
di scretion.
| . Rosa Washington's Affidavit

The district court struck two portions of Wshington's
affidavit which were substantially identical to the portions
stricken from Jones's.?® Qur analysis of the admissibility of
Jones's affidavit applies.

Havi ng concluded that the district court commtted only

28811 F. Supp. at 1198.
29811 F. Supp. at 1198.



harm ess error in its evidentiary rulings, we proceed at last to
the nerits of the plaintiffs' claim
| V.

A. The "Hei ghtened Pl eadi ng" |ssue

The district court based its decision, in part, on the
Ri chardsons' failure to neet the "heightened pleading" standard
this Court established in Leatherman v. Tarrant County Narcotics
Intelligence & Coordination Unit3 and Elliott v. Perez.3 The
Suprene Court reversed our Leatherman decision and held that no
hei ght ened pl eadi ng standard nay be required of plaintiffs' § 1983
clains against nunicipalities.® The Suprene Court's Leatherman
hol di ng di sposes of the hei ghtened pleading question as against
def endants Berry and Harrison County. Defendant Harrell, however,
presents us with the question Leat herman expressly reserved, nanely
whet her a hei ghtened pleading standard is still perm ssible when
the plaintiff sues not a nmunicipality but an individual governnent
official.*

We decide this case without reachi ng the "hei ght ened pl eadi ng"
question as to individual governnent officials. Rat her, we

conclude only that the R chardsons have not net their summary

30954 F.2d 1054 (5th Gir.1992), rev'd, 507 U S. ----, 113
S.C. 1160, 122 L.Ed.2d 517 (1993).

31751 F. 2d 1472, 1479 (5th G r.1985).

2L eat herman, 507 U.S. at ----, 113 S.C. at 1163, 122
L. Ed. 2d at 524.

33"We thus have no occasion to consider whether our
qualified immunity jurisprudence would require a hei ghtened
pl eading in cases invol ving individual governnent officials".
Leat herman, 507 U.S. at ----, 113 S.C. at 1162, 122 L.Ed.2d at
523.



j udgnent burden of raising a genuine dispute as to any question of
material fact. A case will inevitably arise that will force us to
assess the inpact of the Suprenme Court's Leathernman reasoning on
our Elliott v. Perez precedent, but this is not that case.
B. Defendant Harrell and the "Qualified I munity" Question

The Ri chardsons have sued Harrell in his individual capacity.
"Qualifiedinmmnity cl oaks a police officer frompersonal liability
for discretionary acts which do not violate well-established |aw'. 3
Harrell has qualified inmmunity if his actions "could reasonably
have been thought consistent with the rights [he is] alleged to
have vi ol at ed". 3°

We conclude that the district court was correct in holding
that the Richardsons have not overcone Harrell's qualified
immunity. The R chardsons have net the threshold requirenent of
alleging a violation of a constitutional right.* They have not
succeeded, however, in showng that Harrell could not have
reasonably believed that his search was |awful.® To nmke that
showi ng, the plaintiffs nust show that the illegality of the

chal | enged conduct was clearly established in factual circunstances

34Streetman v. Jordan, 918 F.2d 555, 556 (5th Cir.1990)
(citing Harlow v. Fitzgerald, 457 U S. 800, 102 S.C. 2727, 73
L. Ed. 2d 396 (1982)), reh'g denied, 923 F.2d 851 (5th Cr.1991).

®Anderson v. Creighton, 483 U S. 635, 638, 107 S.C. 3034,
3038, 97 L.Ed.2d 523 (1987).

%See Siegert v. Glley, 500 U S 226, ----, 111 S.Ct. 1789,
1793, 114 L.Ed.2d 277, 284 (1991), reh'g denied, 501 U S. ----,
111 S. . 2920, 115 L.Ed.2d 1084 (1991); Quives v. Canpbell, 934
F.2d 668, 670-71 (5th G r.1991).

%’Ander son, 483 U.S. at 641, 107 S.Ct. at 3039-40.



cl osely anal ogous to those of this case.®® The question before this
Court, then, is whether the illegality of a search based on a
warrant containing a description that fitted two adjacent houses
was so clearly established that Harrell could not reasonably have
bel i eved his search was | awf ul

The legality of a warrant is determned in light of the
information available to police officers at the tinme they obtained
it.%® If at that time Harrell knew or shoul d have known that there
were two houses at Route 3, Box 628 fitting the description given
in the warrant, he would have been obligated to specify in the
warrant whi ch house was to be searched, *° and the search in this
case would have been unlawful. At the time Harrell obtained the
warrant, it is not clear that he knew the description of the
property in the warrant fit tw houses at Route 3, Box 628. Nor
w Il we conclude that he should have known, given that the letter

desi gnations "A" through "D' which differentiated the houses were

%See Wite v. Taylor, 959 F.2d 539, 545-56 & n. 5 (5th
Cr.1992); Karen M Blum Qualified Immunity: A User's Manual
26 Ind.L.Rev. 187, 199-202 (1993).

®Maryl and v. Garrison, 480 U.S. 79, 85-86, 107 S.C. 1013,
1017-18, 94 L.Ed.2d 72 (1987). This case upheld the validity of
a warrant issued to search the entire third floor of an apartnent
building, in the mstaken belief that only one apartnent was
| ocated on that floor. Wile executing the warrant, the officers
di scovered that the third floor included nore than one apartnent.
Because the information available to themat the tine the warrant
was i ssued suggested that only one apartnent was on the third
fl oor, however, the Court upheld the search of the respondent's
apartnent even though the warrant did not specify that his was
the apartnent to be searched.

0See id. at 85, 107 S.C. at 1017; United States v.
Muel l er, 902 F.2d 336, 342 & n. 2 (5th Cr.1990).



not visible from the street.” In short, Harrell's search was
| awful , so he coul d reasonably have believed his search was | awf ul,
and for that reason he is entitled to qualified inmunity. We
uphol d the district court's sunmmary judgnent for Harrell.
C. The Remmi ni ng Defendants and a "Minici pal Policy or Custont

A municipality is liable under 8§ 1983 "only where the
nmuni ci pality itsel f causes the constitutional violation at issue".*
The violation nust be caused by a "nunicipal policy or custont
consisting of a " "deliberate' or "conscious' choice" "by city
pol i cymakers".* This Court has stated that a nunicipal policy my
be established by a persistent pattern of conduct as well as by a

formal |egal declaration.*

41Thi s concl usi on accords with the view of a respected
comentator that warrants which "describe[ ] two or nore
different places which are not owned or occupied by the sane
i ndi vidual" should not be "viewed as inherently in violation of
the Fourth Amendnent". 2 Wayne R LaFave, Search and Sei zure 8§
4.5(c), at 223 (2d ed. 1987) (footnotes omtted).

22City of Canton v. Harris, 489 U S. 378, 385, 109 S.C
1197, 1203, 103 L.Ed.2d 412 (1989).

Because he is sued in his official capacity, the
"muni ci pal custom or policy" requirenment protects
def endant/appel l ee Rick Berry as well as Harrison County.
See Johnson v. Moore, 958 F.2d 92, 94 (5th Cr.1992).

“*Harris, 498 U S. at 385, 389, 109 S.Ct. at 1202-03, 1205
(quoting Penmbaur v. Gty of Cncinnati, 475 U S. 469, 483-84, 106
S.C. 1292, 1300, 89 L.Ed.2d 452 (1986) (plurality opinion);

Cty of Cklahoma Gty v. Tuttle, 471 U S. 808, 824, 105 S.C
2427, 2436-37, 85 L.Ed.2d 791 (plurallty o] |n|on) reh' g deni ed,
473 U. S. 925, 106 S.Ct. 16, 87 L.Ed.2d 695 (1985))

4l n Bennett v. City of Slidell, 735 F.2d 861, 862 (5th
Cir.1984) (en banc), cert. denied, 472 U. S. 1016, 105 S. . 3476,
87 L.Ed.2d 612 (1985), we defined "official policy" as:

1. A policy statenent, ordinance, regulation, or
decision that is officially adopted and promul gated by
the municipality's | awraking officers or by an official



In this case the Ri chardsons contend that Berry and Harrison
County had an unstated custom of failing to prevent Harrell from
commtting unconstitutional acts and failing to discipline him
after he did so. The essence of their argunent is that Harrell was
a "loose cannon" who was permtted to engage freely in illega
searches and sei zures w thout supervi sion.

Al t hough we nmust viewthe evidence in the Iight nost favorable
to the plaintiffs as the non-novants for summary judgnent, we are
unable to discern in the record any evidence of a |ongstanding
pattern of repeated constitutional violations by Harrell, except
for the plaintiffs' conclusory assertions that such a pattern
exi st ed. W do not find evidence in the record of even one
unconstitutional action by Harrell. Absent proof of a pattern of
constitutional violations, thereis no basis for inposing liability
on Berry and Harrison County for failing to prevent them W agree
wth the district court that the R chardsons have produced
i nsufficient evidence of any muni ci pal customor policy to survive
summary judgnent for the defendants.

W AFFIRM the district court's judgnent.

to whom the | awmakers have del egated policy-nmaking
authority; or

2. A persistent, w despread practice of city officials
or enpl oyees, which, although not authorized by
officially adopted and pronul gated policy, is so common
and well settled as to constitute a customthat fairly
represents nunicipal policy. Actual or constructive
know edge of such custom nust be attributable to the
governi ng body of the nmunicipality or to an official to
whom t hat body had del egated policy-nmaking authority.



