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Before LAY!, DUHE, and DeMOSS, Circuit Judges.

DUHE, Circuit Judge:

1

Circuit Judge, of the Eighth Grcuit, sitting by

desi gnati on.



After a three week jury trial, including the testinony of
over 100 wi tnesses, Appellants Genn Metz, Danielle Bernard Metz,
Noah Moore, Jr. (Moore), Cerald El wod (El wood), Gennero Arthur
(Arthur), Marlo Helnstetter (Hel nstetter), Sylvester Tolliver
(Tolliver) and Shane Sterling (Sterling) (collectively
Appel l ants) were convicted of conspiring, from 1985 to August 9,
1992, to possess cocaine with the intent to distribute (count
one). Appellants denn Metz and Danielle Metz were convicted of
conducting a Continuing Crimnal Enterprise (CCE) (counts two and
three). denn Metz (counts four and five) and Danielle Mtz
(count five) were convicted of possession with intent to
distribute cocaine. Appellants Tolliver and Danielle Metz were
convi cted on one count of noney | aundering (count siXx).

Appel  ants El wood and Hel nstetter (counts nine, ten and el even),
and Arthur (counts seven, nine, ten and el even) were convicted of
commtting nurder and other violent crinmes in aid of racketeering
activity. Finally, all Appellants, except Danielle Metz and

Tol l'iver, were convicted of carrying and using a firearmin aid
of drug trafficking.?

In this consolidated appeal, Appellants allege nunerous
errors at trial and other errors allegedly arising fromtheir

conviction and sentencing. For the reasons set forth below, we

2 Arthur (count thirteen), denn Metz (count fourteen),

Hel nstetter (count fifteen), El wood (counts sixteen and
seventeen), Sterling (counts twenty, twenty-one and twenty-two)
and Moore (count twenty-two).



affirmin part, vacate in part, dismss in part and remand in
part for resentencing.
. BACKGROUND

Appel l ants were charged in a twenty-two count indictnment
Wi th various charges arising froma narcotics conspiracy based in
New Ol eans, Louisiana. From 1985 to m d-1992, Appellants
conspired to, and in fact did distribute approximately 1000
kil ograns of cocaine in the New Ol eans netropolitan area and, in
furtherance of the conspiracy, commtted nurders, attenpted
murders and other violent crinmes. Appellant G enn Metz, aided by
his wife Danielle Metz, was the main organi zer, supervisor and
manager of a group of individuals known as the "Mtz
Organi zation." The positions occupied by the other conspirators
included, inter alia, "cocaine distributor" (d@enn Metz, Danielle

Metz, Moore and Sterling); "paynent collector;" "cocaine and cash
courier" (Danielle Metz and Tolliver); "gunman and enforcer"”
(Arthur, Elwood and Hel nstetter); and "firearns procurer and
storer” (denn Metz, Arthur, Elwood, Helnstetter, Mdore and
Sterling). Specific facts regarding the conspiracy wll be
enunerated as necessary to aid in our analysis.

1. PRE-TRI AL | SSUES

A. Mbtion to Suppress

Appel  ant Hel nstetter asserts that his Fourth Amendnent
rights were violated when officers seized certain letters he sent
to Appell ant El wood, and asks us to overturn the district court's

denial of his notion to suppress.



1. Standard of Review

"We consider the evidence in the light nost favorable to the
prevailing party when we review the granting of a notion to
suppress. The district court's factual findings are accepted
unl ess they are clearly erroneous. Questions of |aw are reviewed

de novo.". United States v. Richard, 994 F.2d 244, 247 (5th Cr.

1993).

2. Analysis

The district court found that Hel nstetter |acked standing to
chal | enge the search because seven of the eight letters were
di scovered and sei zed pursuant to a search warrant executed at
Appel | ant El wood' s residence. The court further found that
Hel nstetter was incarcerated at the tine of the search and "nmade
no show ng that he had a legitinmate expectation of privacy as to
these letters that were taken from El wood' s residence." The
notion to suppress was denied as to the final |etter because
"that letter itself was the subject of a search warrant...and
Def endant has nmade no showi ng that the warrant in question was
defective in any way."

Hel nstetter had no expectation of privacy once the letters

were received by Elwood. Appellant cites United States v.

Pierce® and United States v. Koenig,* for the proposition that,

as the sender of letters via United States mail, he had a

3 959 F.2d 1297, 1303 (5th Gir. 1992), cert. denied, 113 S.Ct.
621 (1992).

4 856 F.2d 843, 846 (7th Cr. 1988).
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| egitimate expectation of privacy in their contents. Appellant,
however, ignores the fact that the letters were not in transit
when seized. In fact, the letters had been received, opened and
presumably read by Elwood. Helnstetter has failed to show that
he had any expectation of privacy once the letters left the
custody of the United States Post Ofice, and were received by
their intended recipient.®

B. Reci procal Di scovery and Abuse of Grand Jury Process

Appel l ant Arthur contends that the district court abused its
di scretion by conpelling himto engage in reciprocal discovery
with the governnent, and that, as a result, the governnent cane
i nto possession of certain docunents pertaining to his alibi
defense. According to Arthur, the governnent was not entitled to
di scover these docunents because it failed to request notice of
any alibi defense in accordance with Fed. R Cim P. 12.1
Arthur further contends the governnent used this information--
that all egedly substantiated an alibi to the governnent's
allegation that he participated in the crinmes referred to as the
Earhart nmurders--to subpoena certain w tnesses before the grand
jury, and thereby abused the grand jury process.

1. Reciprocal Discovery

5 G. United States v. Jenkins, 46 F.3d 447, 456 (5th Cr.
1995)("[1]t was patently unreasonable for Appellees to have any
expectation of privacy vis-a-vis Boyd [the intended recipient of
the videotapes]. He had unlimted access to the videotapes,
absol ute dom nion and control over the videotapes and no direct
supervi sion, or indeed any fell ow enpl oyees in the geographic
vicinity.").




"We review discovery rulings for abuse of discretion and
will order a newtrial only where a party denonstrates prejudice

to his substantial rights." United States v. Deisch, 20 F. 3d

139, 154 (5th GCr. 1994). Fed. R Cim P. 16(b)(1)(A) provides
in relevant part,
| f the defendant requests disclosure under subdivision
(a)(1)(C or (D of this rule, upon conpliance by the
governnent, the defendant, on request of the
governnent, shall permt the governnent to inspect and
copy or photograph books, papers, docunents...which are
wi thin the possession, custody, or control of the
def endant and which the defendant intends to introduce
as evidence in chief at the trial.
There is no dispute that Arthur requested and accepted di scovery
fromthe governnment under the initial indictnent. However, it is
al so plain that the governnent did not request reciprocal
di scovery until after the superseding indictnent had been issued.
Arthur contends that, for Rule 16 purposes, a superseding
i ndictnment cuts off any right the governnent may have had to
reci procal discovery under the initial indictnment. Under this
t heory, because he did not request further discovery fromthe
gover nnment under the superseding indictnment, he had no obligation
to provide the reciprocal discovery requested. This appears to
be a matter of first inpression, but can be easily disposed.

Rul e 16 provides no support for Arthur's contention. In

fact, Rule 16 creates a duty of continuing disclosure. See Fed.

R Cim P. 16(c). The district court found that the governnent
satisfied its burden by supplying all defense counsel with lists
of tapes and exhibits...pursuant to both the original |ndictnent

and the Superseding Indictnent." Appellant does not deny that he



accepted discovery fromthe governnent, and we see no reason to
di stingui sh between the indictnent and the supersedi ng indictnent
for purposes of the reciprocal discovery requirenent.

2. Abuse of Grand Jury Process

"The lawis well settled in this circuit that while the
Governnment may not use the grand jury in place of discovery for
t he purpose of preparing a pending indictnent for trial, it may

continue with an investigation." United States v. Ruppel, 666

F.2d 261, 268-69 (5th Cr. 1982), cert. denied, 458 U S. 1107
102 S.Ct. 3487 (1982). The grand jury process is entitled to a
presunption of regularity which is not easily overcone. See e.q.

Beverly v. United States, 468 F.2d 732, 743 (5th Gr. 1972). 1In

the instant case, it is plain that there was no abuse of the
grand jury process. As set out by the governnent, "it appeared
that appellant Arthur intended to use docunents fromthe Seattle
Travel ers Aid Society that appeared to have been fraudulently
altered to support his alibi defense to the Earhart Expressway
shootings...the grand jury was investigating whether the
docunents were false or had been altered, and, if so was

endeavoring to determne the identities of the cul pabl e persons.™

Clearly, in a conspiracy of the size and scope of the one
i ndicted herein, the grand jury could be expected to follow up on
evi dence which tended to inplicate additional co-conspirators or
indicate that additional crimes had occurred. Arthur has nmade no

showi ng that the grand jury's inquiry was not part of a



legitimate investigation into a possible additional crine, nor
has Arthur shown that he was prejudiced by the investigation.
Arthur was able to present his alibi defense at trial. In
addition, the primary focus of the governnent's inpeachnent of
his alibi--the alteration of the docunents--was evident on the
face of the docunents, and therefore readily discoverable w thout
grand jury process. The grand jury investigation only sought
information on a putative crinme which cane to |ight during the
di scovery process, it was not used as a substitute for discovery.
Arthur falls well short of the burden necessary to rebut the
grand jury's presunption of regularity. The district court's
ruling was not clearly erroneous.

C. Prejudice fromJoint Tria

For the first tinme on appeal, Appellant Hel nstetter contends
that he was deprived of a fair trial because he was tried with
t he ot her defendants. The Federal Rules of Crimnal Procedure
require that "requests for a severance of charges or defendants
under Rule 14" must be raised prior to trial. Fed. R Cim P.
12(b)(5). "Failure by a party to...nake requests which nust be
made prior to trial...shall constitute waiver thereof, but the
court for cause shown nmay grant relief fromthe waiver." Fed. R

Crim P. 12(f).% Helnstetter has not shown any cause for his

6 We note that sone courts have conducted reviews for plain
error where Rule 12(f) waiver has occurred. See United States v.
Nuiiez, 19 F.3d 719, 723 n. 10 (1st GCr. 1994). Wile we do not
deci de whet her the | anguage of Rule 12(f) nmandates such a review,
Hel nstetter has failed to show "plain error" as that termis
defined in this circuit. See United States v. Calverley, 37 F.3d
160 (5th Cr. 1994)(en banc).




failure to request a severance prior to trial, and therefore we
need not address the nerits of his argunent.’

D. Trial of More as an Adul t

Appel | ant Mbore insists that the provisions of the Juvenile
Del i nquency Act® (JDA) deprived the district court of
jurisdiction over him or, in the alternative, that the district
court failed to instruct the jury that conduct prior to More's
ei ghteenth birthday could not be used to assess his guilt.
Appellant failed to raise these issues below, so our reviewis

for plain error. See United States v. Calverley, 37 F.3d at 162.

However, to the extent that Mbore's contentions are
jurisdictional, they may be raised at any tine. See, Fed. R

Cim P. 12(b)(2). Whether a defendant can be tried for a

! Hel nstetter relies on United States v. Washi ngton, 550 F.2d
320, 328 (5th Cr. 1977), cert. denied, 434 U S. 832, 98 S.Ct
116 (1977), for the proposition that an appellant who fails to

request a severance "either before or during the trial...nust
denonstrate actual prejudice resulting fromthe failure to sever
his trial fromthat of his co-defendant.” [d. at 328. Although

Rule 14(f) was extant at the tinme Washi ngton was deci ded, we
nei t her nmentioned, nor applied the plain |anguage of the rule
therein. However, even if we were to address the nerits of

Hel nstetter's clai munder the Washi ngton standard, he has failed
to prove actual prejudice. As stated in Washington, "[t]he | aw
inthis circuit is clear that "[a] defendant cannot claim
prejudice fromfailure to sever nerely because his I|ikelihood of
acquittal is not as great in ajoint trial as in a separate
trial.'" Washington, 550 F.2d at 328. If any prejudice resulted
fromthe joint trial, it was aneliorated by the trial judge's
instruction to the jury to assess the guilt of each defendant
separately. See United States v. Bernea, 30 F.3d 1539, 1572
(5th Gr. 1994), cert. denied, us __ , 115 s. . 1113
(1995) ("Any prejudice created by a joint trial can generally be
cured through careful jury instructions.").

8 18 U. S. C. 88 5031-5042.



conspiracy which existed prior to his eighteenth birthday is a
matter of first inpression in this circuit.

The JDA requires the Attorney CGeneral to certify that "there
is a substantial Federal interest in the case or the offense to
warrant the exercise of Federal jurisdiction," and that one of
three factors is satisfied before proceedi ng agai nst any
juvenile® in federal court. 18 U S.C. § 5032. This
certification requirenent is jurisdictional, and a juvenile my
not be prosecuted in federal court absent certification. |[|d.;

see also United States v. Wng, 40 F.3d 1347, 1363 (2nd Cir

1994), cert. denied, 63 U S.L.W 3873 (1995). Moore becane

involved in the instant conspiracy before his eighteenth

bi rt hday, ° but was indicted after his eighteenth birthday.
Moor e contends that because the majority of his involvenent in
the conspiracy occurred before his eighteenth birthday, absent

Attorney General certification the district court was w t hout

9 "Juvenile" is defined at 18 U . S.C. § 5031 as,

[ A] person who has not attained his eighteenth

bi rt hday, or for the purpose of proceedi ngs and

di sposition under this chapter for an all eged act of
juveni |l e del i nquency, a person who has not attained his
twenty-first birthday, and "juvenile delinquency" is
the violation of a law of the United States commtted
by a person prior to his eighteenth birthday which
woul d have been a crine if commtted by an adult or a
violation by such a person of section 922(x).

10 Moore turned 18 on October 3, 1990.

1 Moore was originally indicted on August 7, 1992, the
supersedi ng i ndi ctnent was returned on May 14, 1993.

10



subject matter jurisdiction over him More's assertion is
unavai | i ng.

Al t hough the crinme of conspiracy is "conplete" at the nonent
the deal is struck, it is a continuing crine.

It is well established that federal courts have
jurisdiction over conspiracies begun while a defendant
was a mnor but conpleted after his eighteenth

bi rthday. "The [JDA] does not...prevent an adult
crimnal defendant frombeing tried as an adult sinply
because he first becane enbroiled in the consp|racy
with which he is charged while still a m nor.

United States v. Wng, 40 F.3d at 1365 (quoting United States v.
Spoone, 741 F.2d 680, 687 (4th Cr. 1984)); United States v.

Doerr, 886 F.2d 944, 969 (7th Cr. 1989)("[T] he protections of

t he Juvenil e Delinguency Act are designed to guarantee certain
basic rights to juveniles who conme within Federal jurisdiction.'
Thus the protections of the Act are not applicable to a
defendant...who is not a juvenile and has not commtted an act of
juvenil e delinquency."). However, for the defendant to be
charged with a conspiracy that transcends his ei ghteenth

bi rt hday, he nust do sonething to ratify his involvenent in the

conspiracy after he reaches the age of majority. See United

States v. Maddox, 944 F.2d 1223, 1233 (6th Cr. 1991), cert.
deni ed, 502 U.S. 992, 112 S.Ct. 610 (1991),

[ Al n ei ghteen year-old who continues to participate in
a conspiracy after his eighteenth birthday commts an
act in violation of law after his birthday. W do not
bel i eve, however, that a person who does absolutely
nothing to further the conspiracy or to reaffirm
menbership in it after his eighteenth birthday can be
held crimnally liable as an adult in federal court.

11



The majority rule, that we now adopt, is that after he turns 18,
a defendant may be tried for a conspiracy which tenporally
overlaps his eighteenth birthday--if the governnent can show t hat
the defendant ratified his involvenent in the conspiracy after
reaching majority. W nust determ ne whether there is sufficient
evi dence to show Moore's ratification of the conspiracy after his
ei ght eent h bi rthday.

After conducting a thorough review of the record, we find
that there was sufficient evidence for the jury to concl ude More
ratified his involvenent in the conspiracy after his eighteenth
bi rt hday. The governnment adduced nunerous post-COctober 3, 1990
transcripts of intercepted tel ephone conversations between More
and several co-conspirators wherein More nmade obvious references
to, and provided instructions regarding the sale of drugs and the
handl i ng of proceeds fromdrug crines. More was al so
intercepted telling both Danielle and A en Mtz that he had been
chased by several persons, and asked both of themto procure a
firearmfor his protection. |In addition, during the August 9,
1992 execution of a search warrant at the apartnent he shared
with co-conspirator Sterling, a handgun, ammunition and a
not ebook containing records of drug transactions were found in
his bedroom Not only is the post-eighteenth birthday evidence
sufficient to establish ratification of the conspiracy, but,
standi ng al one, this evidence was sufficient for the jury to find

Moore guilty of the Count | conspiracy.

12



The circuits are split on whether the district court nust
instruct the jury to disregard evidence of pre-eighteen conduct

when assessing guilt.'? However, because we find that the post-

12 Conpare United States v. Maddox, 944 F.2d at 1233,

[ T] he governnent nmust make a threshol d denonstration
that the defendant who joined a conspiracy prior to his
ei ghteenth birthday "ratified" his nmenbership in that
conspiracy after his eighteenth birthday. He cannot be
held liable for pre-eighteen conduct, but such conduct
can, of course, be relevant to put post-eighteen
actions in proper context.

and United States v. Spoone, 741 F.2d 680, 687 (4th Cr. 1984),
cert. denied, 496 U S. 1162, 105 S.Ct. 917 (1985),

The jury was entitled to assess this testinmony in |ight
of ot her evidence show ng that Rusty had known of the
auto theft schene since its inception. There is sinply
no basis to believe that the jury convicted Rusty of
conspiracy solely because of his pre-eighteenth
birthday activity, for the trial court repeatedly
instructed the jury that it could not consider the
juvenile acts as evidence of Rusty's quilt.

(citations omtted); with United States v. Wng, 40 F.3d at 1368,

We conclude that the defendant's age at the tine the
substantive RI CO or RICO conspiracy offense is
conpleted is the relevant age for purposes of the JDA,
and that an adult defendant nmay properly be held |iable
under RICO for predicate offenses conmmitted as a
juveni l e.

and United States v. Doerr, 886 F.2d at 969-70,

The district court did not err in refusing to give the
requested instruction. Contrary to Dale Doerr's
assertion, the Fourth Crcuit in Spoone did not
explicitly "approve" an instruction of the type he
request ed.

M M M M

[OQnce it is established that certain acts of the
charged offense occurred after the defendant's

ei ghteenth birthday, it is appropriate for the entire
case to be tried in adult court, in accordance with the

13



ei ghteenth birthday evidence was sufficient to support the jury's
verdi ct, More cannot show that the om ssion of the jury
instruction affected his substantial rights, and therefore cannot
establish "plain error."13

E. Br ady Materi al

Hel nstetter argues that the governnent violated his rights
under Brady by failing to disclose certain docunents created by
Det ective Dennis Thornton of the Jefferson Parish Sheriff's
Ofice (JPSO in connection with his investigation of the Earhart
Expressway shootings. The district court, pursuant to a subpoena
i ssued by anot her Appel |l ant which the governnent subsequently
moved to quash, examned the entire JPSO file, determ ned that
there was not any Brady material therein, and concl uded that
"Def endant was not entitled these docunents which were part of an

on-going crimnal investigation."

adult rules of procedure and evidence. The court in
Cruz therefore held that, once sufficient evidence has
been introduced to allow a jury reasonably to concl ude
that a defendant's participation in a conspiracy
continued after the defendant reached the age of

ei ghteen, then the defendant may be tried as an adult.
Moreover, at the adult trial, the governnent's

i ntroduction of evidence is to be |[imted only by the
Federal Rul es of Evidence.

(citations omtted); and United States v. Cruz, 805 F.2d 1464,
1476 (11th GCr. 1986), cert. denied, 481 U.S. 1006, 107 S.Ct
1631 (1987) (sane).

13 See United States v. Calverley, 37 F.3d at 164 ("Finally to
be reviewabl e under this [plain error] standard an obvi ous | egal
error nust affect substantial rights. d ano counsels that in
nost cases the affecting of substantial rights requires that the
error be prejudicial; it nust affect the outcone of the

proceedi ng.").

14



The Suprenme Court has recently restated the standard for

consideration of a Brady claim See Kyles v. Witley, 115 S. C

1555 (1995).

Bagl ey held that regardl ess of request, favorable

evidence is material, and constitutional error results

fromits suppression by the governnent, "if there is a

reasonabl e probability that, had the evidence bee

di sclosed to the defense, the result of the proceeding

woul d have been different."
Id. at 1565.

Bagl ey's touchstone of materiality is a "reasonable

probability" of a different result, and the adjective

is inportant. The question is not whether the

def endant would nore likely than not have received a

different verdict with the evidence, but whether in its

absence he received a fair trial, understood as a trial

resulting in a verdict worthy of confidence. A

"reasonabl e probability" of a different result is

accordi ngly shown when the Governnent's evidentiary

suppression "underm nes confidence in the outcone of

the trial."

Id. at 1566. Appellant need not show that "after discounting the
i ncul patory evidence in |light of the undiscl osed evidence, there
woul d not have been enough left to convict," nor is a harnl ess
error analysis applicable once a Bagley error is found. |1d.
Finally, we are conpelled to consider the suppressed evidence
"collectively, not itemby-item" |d. at 1567.

We have reviewed the report that Helnstetter contends should
have been disclosed, and, like the district court, find no Brady
material therein. However, even if we were to find that the
report tended to excul pate Hel nstetter, the excul patory evi dence
contained therein was of such an ineffectual nature that it
cannot be considered "material" as that termis defined in Kyles
v. Wiitley. In terns of the Kyles analysis, we find the failure

15



to disclose the report in no way underm ned confidence in the
verdi ct.
I11. JURY SELECTI ON

A. Voir Dire Regarding Pre-trial Publicity

A enn Metz and Hel nstetter claimthat they were denied a
fair trial because of "nmassive" pre-trial publicity, and that the
district court failed to conduct adequate voir dire to ascertain
whet her the jury was truly fair and inpartial. W review under

the standard of United States v. Chagra, 669 F.2d 241, 249-50

(5th Gr. 1982), cert. denied, 459 U S. 846, overruled on other

grounds, Garrett v. United States, 471 U S. 773 (1985). Neither

Appel | ant presents evidence of actual prejudice attributable to
the publicity so we need not address the first Chagra factor.
Only 21 of 86 prospective jurors had any know edge of the case
due to pre-trial publicity, and not one of the 21 actually served
so the remai ning Chagra factors are not satisfied. The district
court's voir dire was clearly adequate to insure an untainted
jury.

B. Batson Challenge

Tolliver and Hel nstetter, both of whom are bl ack, contend
that the governnent used six preenptory chall enges to excl ude
five prospective black jurors and one black alternate for
racially discrimnatory reasons.

1. St andard of Revi ew

16



An allegation of racial discrimnation contrary to the

hol di ng of Batson v. Kentucky!® mandates a three stage inquiry.

(1) The defendant establishes a prima facie case by
raising an inference that the prosecution struck
potential jurors solely because of race; (2) The burden
then shifts to the prosecution to articul ate
legitimate, clear, and reasonably specific expl anations
for each of the challenged strikes. At this stage, the
prosecution need only give a facially valid
explanation; (3) At the third stage, the trial court
det erm nes whet her the defendant has proven purposeful
discrimnation. The appellate court reviews this
finding for clear error, giving great deference to the
trial court's finding that the prosecutor's expl anation
was credi bl e.

United States v. Wallace, 32 F.3d 921, 925 (5th Cr. 1994)

(citations omtted).

2. Analysis

After jury selection, Appellant Danielle Metz, on behal f of
all the defendants, raised the Batson issue by requesting that
the court inquire into the governnent's reasons for exercising
five of its twelve preenptory chall enges to excuse black jurors.
The governnent offered the follow ng explanations: 1) The first
veni reman excused was "an ol der woman and appeared di sinterested
and was not paying attention....Because of her long term
enpl oynent as school cafeteria worker we thought she m ght be
overly synpathetic to young defendants;"” 2) The second
veni reman was excused because of potential antagonismto the
governnment stemmng froma "convict[ion] of a sinple battery
about twenty-five years ago. He said at that tinme he was not

treated fairly by the justice system"™ 3) The third venireman

14 476 U.S. 79, 86, 106 S.C. 1712, 1717 (1986).
17



was excused because of enploynent with a cellular tel ephone
conpany. "From experience [the governnent] felt that many of
t hose busi nesses are dependent on drug deal ers as
custoners....Those conpanies are often aware that these
i ndividuals are getting the phones, and paynents are often mde
in cash and they continue to do business with them and even
encourage that business;" 4) The fourth venireman was excused
because "her brother was convicted of nurder....We felt this
woul d tend to make her nore synpathetic to defendants who m ght
be charged in those counts invol ving hom ci des and ant agoni stic
toward the governnent." |In addition, the juror had read severa
articles pertaining to the alleged crines; 5) The fifth
veni reman excused "al so appeared sonewhat disinterested.” In
addition, "she lived on Canbronne Street which is the area where
the governnent witness Lews G bbs resides. A lot of the
activity of the Metz organi zation took place in this area. A
nunber of individuals who reside there will cone up during the
course of the trial;" 6) The sixth venireman was excused
because she "indicated that her sister had recently been arrested
for narcotics charge [sic] and we felt this woul d nake her
ant agoni stic toward the governnent."

Each reason asserted by the governnent is a facially
| egitimate and non-di scrimnatory reason for excusing the
referenced juror. Appellants made no further assertions of
di scrimnation, and did not chall enge any of the reasons stated

by the governnent. There was no clear error.

18



V. | SSUES AT TRI AL

A. Exclusion of Pre-surgery Statenents

1. Statenent of WIlfred Carr

Hel nstetter and Arthur contend that they were denied their
Si xth Amendnent rights to conpul sory process and confrontation by
the exclusion of Wlfred Carr's pre-surgery statenent. Carr was
shot during the Earhart expressway nurders. At the hospital,
whil e waiting on a gurney outside the operating room Carr was
interviewed by JPSO Detective Dennis Thornton. The transcript of
the recorded interview sets forth, in relevant part,

Q And you drove fromthe Phoeni x [Bar] down Earhart?
: Ah! huh (positive response)

What part of Earhart, did you get to O earview yet?
No, sir.

Ckay you passed Hi ckory though, right?
(i naudi bl e)

What | ane were you in Wlfred, you renenber
Ah! Ah! (negative response)

The bull ets cane through the door?
Yea.

Did you see what kind of vehicle it was?
No.

Did it cone by slow?
Fast .

Fast! Was it speeding?
Ah! huh (positive response)

Could you see if it was a car or a truck?
| couldn't tell

Can you think of anything el se now Wl fred?
Ah! Ah! (negative response)

>Q 20 =20 20 =20 20 =20 20 20
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Carr testified that he did not renenber talking to anyone at the
hospital the night of the shooting. He did, however, testify
that after the shooting had stopped, he | ooked up and saw

Hel nstetter and Arthur, each armed with an AK-47, hangi ng out of
the wi ndow of a black Ford Taurus station wagon. No attenpt was
made to inpeach Carr with his prior statenent.

During the Defendant's case, on direct exam nation of
Detective Thornton, Helnstetter, w thout explanation or
foundation, attenpted to introduce the transcript of the Carr
interview. The governnent | odged a hearsay objection to the
i ntroduction of the transcript on the ground that, due to Carr's
medi cal condition, the statenent |acked reliability. Helnstetter
asserted that he was attenpting to introduce the report to rebut
Carr's testinony that he was not interviewed on the night of the
shooting. The governnent offered to stipulate that Carr was
interviewed by Detective Thornton on the night of the shooting,
but the stipulation was rejected by defense counsel .

Hel nstetter and Arthur now assert four grounds upon which
they contend the trial court should have admtted the statenent.
Appel l ants' assert that it constituted a "prior inconsistent
statenent” (Fed. R Evid. 613); an "excited utterance," (Fed. R
Evid. 803(2)); "dying declaration," (Fed. R Evid. 804(b)(2)) and

that the district court acted inconsistently by admtting the

15 In fact, the court asked Detective Thornton, in the presence
of the jury, whether he had interviewed Carr on the night of the
shooting. Thornton responded affirmatively, and stated that he
had interviewed Carr while he was awaiting surgery.
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pre-surgery statenent of Appellant Elwood, but excluding the pre-
surgery statenent of Carr.

a. prior inconsistent statenent

As we have stated previously,

It is hornbook | aw that evidence of prior
i nconsi stent statenents of a witness nay be admtted to
i npeach that witness. The prior statenents may have
been oral and unsworn, and "the making of the previous
statenents may be drawn out in cross-exam nation of the
wi tness, or if on cross-exam nation the w tness had
deni ed nmaking the statenent, or has failed to renmenber
it, the making of the statenment may be proved by
anot her w tness."

United States v. Sisto, 534 F.2d 616, 622 (5th Gr. 1976).

However, while Appellants m ght have been permitted to question

Det ective Thornton on whether he interviewed Carr on the night of

the shooting, no foundation was |aid during the cross-exam nation
of Carr which would have permtted inquiry into the substance of
the statenent. Therefore, absent a hearsay exception, the

subst ance of the statenent was not adm ssible during the

exam nation of Detective Thornton.

b. hear say exceptions

Appel l ants second and third reasons were never presented to
the trial judge, and therefore can be reviewed only for plain
error. On the basis of the record, the statenent falls under
neither the "excited utterance" nor "dying declaration"?®
exceptions to the hearsay rule.

C. consi stency between trial court's rulings

16 The dying declaration exception is applicable where the
wtness is unable to testify, and therefore inapplicable to this
case. See Fed. R Evid. 804(b)(2).
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Appel lants' final argunent is also easily di sposed because
Appel l ants have failed to show i nconsistency in the district
court's evidentiary rulings. First, Elwod' s statenent, by
definition, is an adm ssion of a party opponent, and therefore
not hearsay. Fed. R Evid. 801(d)(2). Second, even if Elwood's
statenent could be considered hearsay, no objection was ever nade
to its adm ssion.

2. Uyes Wite

Hel nstetter also argues that the pre-surgery statenent of
U vyes Wiite, another victimof the Earhart Expressway shooti ngs,
was i nproperly excluded. Appellant sought adm ssion of the
transcript of the recorded statenent inmmediately prior to seeking
adm ssion of the Carr transcript. The district court excluded
the White transcript for the sanme reasons that the Carr
transcri pt was excluded, and we affirmthe district court on
| argely the sanme grounds.

Hel nstetter asserts that the statenent was adm ssible as
either a dying declaration! or an excited utterance. However,
neither of these exceptions to the hearsay rule was voiced at
trial, and, as a result, we have no foundation for determ ning
whet her the necessary requisites of either exception was net.

For exanple, we do not know the extent of Wite's wounds, and
therefore do not know whet her he spoke with belief of inpending

death. See Fed. R Evid. 804(b)(2). In fact, the evidence

17 Unlike Carr, Wiite died prior to trial of causes unrel ated
to the Earhart shootings, and was therefore unavail abl e.
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suggests the contrary, because Carr testified that Wite was able
to run for help after the shooting. Nei t her do we know whet her
White was still under the "stress of excitenent" caused by the
shooting at the tine of the interview See Fed. R Evid. 803(2).
B. Md-Trial Publicity

A enn Metz argues that the district court erred by denying a
motion for mstrial based on md-trial publicity. A two-step
inquiry is necessary to assess whether voir dire is necessary
because of md-trial publicity.

A court nmust first ook at that nature of the news
material in question to determ ne whether it is
innately prejudicial; factors such as the timng of the
medi a coverage and its possible effects on | egal
defenses are to be considered. Second, the court nust
ascertain the likelihood that the publicity has in fact
reached the jury. The prom nence of the coverage and
the nature and nunber of warnings against view ng the
coverage becone relevant at this stage of the inquiry.

United States v. Manzella, 782 F.2d 533, 542 (5th Gr. 1986),

cert. denied, 476 U. S. 1123, 106 S. Ct. 1991 (1986)(citations

omtted). However, "[t]he trial judge has broad discretion in
ruling on the issue of prejudice resulting froma jury's exposure

to news articles concerning a trial." United States v. Aragon,

962 F.2d 439, 443 (5th GCr. 1992). "It is for the trial judge to
deci de at the threshold whether news accounts are actually
prejudicial; whether the jurors were probably exposed to the
publicity and whether jurors would be sufficiently influenced by
bench instructions alone to disregard the publicity." Gordon v.

United States, 438 F.2d 858, 873 (5th Gr. 1971), cert. denied,

404 U.S. 828, 92 S. (. 139 (1971).
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On the second day of trial, Appellant Arthur requested a
m strial on behalf of all defendants, due to tel evision and
newspaper coverage of the first day of trial. The district court
denied the notion stating, "I amaware of what publicity there
was on the case yesterday. | amaware what was in the paper this
morning. | amaware what was on television....l am convinced
that at this tinme there is no reason to grant a mstrial for
there is no suggestion that the jury has been influenced by
public publicity.” No Appellant requested that the court conduct
voir dire regarding the publicity.

The governnent contends, and 3 en Metz does not dispute,
that the publicity conpl ained of was basically an accurate
portrayal of opening argunent and of the testinony at the first
day of trial. Therefore, Appellant has failed to show that the
publicity was "innately prejudicial." Second, unlike the
authority relied upon by the Appellant, the district court herein
strongly and consistently adnoni shed the jury to avoid any press
coverage of the trial.® After jury selection, the court
adnoni shed the jury,

Now, during the course of the trial you wll
receive all the evidence you may properly consider to

18 Conpare United States v. Herring, 568 F.2d 1099, 1104 (5th
Cr. 1978)(lnstruction cautioning jury to "not pay attention to
anyt hi ng outside the courtroonf inadequate to prevent prejudice)
with United States v. Arzol a- Amaya, 867 F.2d 1504, 1514 (5th Gr.
1989), cert. denied, 493 U S. 933, 110 S.C. 322
(1989) (I nstruction cautioning jury the "You are not permtted to
read about it in the newspaper and you are not permtted to watch
or listen to anything that is broadcast about the trial on

tel evision or radi 0" was "adequate safeguard[] to ensure that
appel lants received a fair trial free fromprejudice.").
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decide the case. Don't attenpt to gather any

i nformati on on your own which you think m ght be

hel pful. Don't engage in outside reading on the case.
Don't attenpt to visit any places nentioned in the case
and don't in anyway try to |l earn about this case

out side the courtroom

Now that the trial has begun you nust not read
about it in the newspaper or watch or listen to
television or radio reports about what is happening.
The reasons for these rules, as | amcertain you wl|l
understand, is that your decision in this case nust be
based solely on the evidence that is presented at
trial.

After the first day of trial, the court adnonished the jury,

| again rem nd you, also, nost significantly that
you refrain fromwatching any tel evision news reports
that m ght cover this trial and refrain from readi ng
anything in the newspaper that m ght be witten

covering this trial. As you recall when | told you
yesterday that | amrelying on you to nore or |less |ock
yoursel ves up at hone, if you wll, with regard to

steering clear of any newspaper reports or news reports

that m ght cover this trial and pl ease have anyone who

lives in your household with you make sure that they
cooperate in that effort.

Appel l ant has failed to show that the trial publicity was
"innately prejudicial,"” and that the adnoni shnents by the trial
judge were not appropriate to insure a fair and prejudice free
trial.

C. Mbtion to Depose Wtness

Art hur appeals the denial of his Federal Rule of Crim nal
Procedure 15(a) notion to depose an indi spensable witness. On
the eighth day of trial, Arthur sought the court's permssion to
depose Earl Castain, a witness who woul d have al |l egedly

corroborated Arthur's alibi defense to the Earhart shootings.®®

19 As an initial matter, we doubt the inportance of Castain's
testinony. Although Arthur asserts in his brief that Castain
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According to Arthur, counsel had been attenpting to |ocate
Castain since the return of the superseding indictnent. Castain
was all egedly enployed on a ship which, at the tinme of trial, was
moored off the island of Diego Garcia, in the Indian Ccean.

Art hur sought to take the deposition tel ephonically, after having
the ship's naster swear Castain. The district court denied
Arthur's notion, stating in relevant part,

Under the circunstances presented to the court in this
matter, the court finds that "exceptional
circunstances” wthin the neaning of Rule 15(a) of the
Federal Rules of Crimnal Procedure did not exist to
justify the taking of M. Castain's deposition.

Def endant Arthur's request to take M. Castain's
deposition was untinely and, it would have been
difficult, if not inpossible, within the available tine
constraints, for the Governnent to confirmthe
identification and reliability of the potenti al

w tness. Further, the court was unaware of any person
authorized to admnister the requisite oath to M.
Castain and the court on such short notice would not
comm ssion such a person due to |lack of reliable and
trustworthy indicia.

(enphasi s supplied).

Rul e 15(a) provides in relevant part,

woul d testify that he saw Arthur on an April 4, 1990 airline
flight, in fact, the proffer only states that Castain would
testify that

He is a seaman by trade and once in 1990 when he was
flying fromNew Oleans to Seoul, Korea to pick up a
ship...he recalls Arthur on the sane flight. Arthur
did not travel to Korea, but Castain is not sure where
he | ast saw him

Notable is what the proffer does not include. It does not
specify that Castain would testify to the April 4th date, and it
does not specify that Castain saw Arthur travel all the way to
Seattle, Washington. |In fact, the airline tickets offered by
Arthur reflect that Castain and "WIlis Mtchell"-- according to
Arthur he flew under an alibi--departed New Ol eans to Menphis,
Tennessee.
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Whenever due to exceptional circunstances of the case

it isinthe interest of justice that the testinony of

a prospective witness of a party be taken and preserved

for use at trial, the court may upon notion of such

party and notice to the parties order that testinony of

such witness be taken by deposition.
"The word "may' signifies that the district court retains broad
discretion in granting a Rule 15(a) notion and that the court
shoul d review these notions on a case-by-case basis, exam ning
whet her the particular characteristics of each case constitute

“exceptional circunstances.'" United States v. Dillman, 15 F. 3d

384, 389 (5th Gir. 1994), cert. denied, 115 S.Ct. 183 (1994).

"The district court decides when " exceptional circunstances
exi st, subject to appellate review for abuse of discretion.”

United States v. Aggarwal, 17 F.3d 737, 741-42 (5th CGr. 1994).

We find that the district court was well withinits
discretion in determ ning that exceptional circunstances did not
exist. As discussed at footnote 19 above, Castain's testinony
was of questionable value to the defense case. Further, there is
no show ng that, had the deposition been taken, it would have
been adm ssible at trial. See Fed. R Crim P. 15(d) and Fed. R
Evid. 804(a)(5). Finally, the reliability of the tel ephonic
met hod of deposition in this matter was of serious concern. As
stated by the district court, there was no way for the governnent
to verify the identification and reliability of the deponent.

We have | ocated only one reported case discussing the use of
a tel ephonic deposition--wi thout any parties' attorneys being on-

site with the deponent--in a crimnal case. See United States v.

Ferrera, 746 F.2d 908, 913 (1st Cr. 1984) In that case, the
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deni al of the request for tel ephonic deposition was affirnmed. W
do not believe that Arthur has provided a "strong show ng of the
necessity of such a procedure,"? nor has he shown that an
"exceptional circunstance" or "the interests of justice" mandated
the taking of the deposition.

D. Judicial M sconduct

G enn Metz contends that his conviction should be reversed
because the district court failed to remain fair and inparti al
whil e conducting the trial. Specifically, Mtz contends first
that the district court conducted an "ex parte conference" with
the prosecutors, and received "unidentified papers, ex parte, and
sua sponte." Second, Metz contends that the district court
"refused to rule on [ Elwod, Tolliver and Law ence's doubl e
j eopardy notions] until after the conpletion of the trial, for
the sole purpose of permtting the prosecution to illegally
di splay the 52 kilos of cocaine to the jury." Third, that the
trial court "displayed a highly unprofessional and partial |ack
of tolerance towards nenbers of the defense."

1. Standard of Review

Qur standard of review to determ ne whether all eged judici al
conduct prejudiced an appellant's right to a fair trial is well

settled. See United States v. Wllians, 809 F.2d 1072, 1086 (5th

Cr. 1987), cert. denied, 484 U S 896, 108 S.Ct. 228 (1987),

20 For exanpl e, although we recogni ze that Castain was beyond

t he subpoena power of the court, there was no show ng that
Castain would not voluntarily return to testify at the trial, nor
did Appellant explain why a nore traditional deposition could not
have been conduct ed.
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In reviewi ng these [judicial msconduct] clainms, we are
necessarily limted to the cold black and white of the
transcripts. The life of the trial, in which gestures
and i ntonations breathe nore subtle neanings into the
transcri bed words, cannot be presented and escapes us.
We nust therefore scrutinize the record all the nore
carefully. The Second Circuit has described the task
bef ore us:

Qur role, however, is not to determ ne

whet her the trial judge's conduct |eft
sonething to be desired, or even whether sone
comments woul d have been better |eft unsaid.
Rat her, we nust determ ne whether the judge's
behavi or was so prejudicial that it denied
[the appellants] a fair, as opposed to a
perfect, trial.

(quoting United States v. Pisani, 773 F.2d 397, 402 (2nd Cr.

1985)); see also, United States v. Bernea, 30 F.3d at 1569,

To rise to the level of constitutional error, the
district judge's actions, viewed as a whol e, nust
anpunt to an intervention that could have led the jury
to a predisposition of guilt by inproperly confusing
the functions of judge and prosecutor. The judge's
intervention in the proceedi ngs nust be quantitatively
and qualitatively substantial to neet this test.
(citations omtted).
2. Ex Parte Conference and Docunents
Appel lant has failed to point us to any portion of the
record indicating that the court conducted ex parte
comuni cations with the prosecutors or inproperly accepted ex
parte docunents. !
3. Doubl e Jeopardy Modtion
Met z next argues that the district court favored the

prosecution by withholding his ruling on Elwod, Tolliver and

21 We know fromthe record that the district court conducted in
canera reviews of some docunents, however, the court's discretion
to conduct such inspections is well settled.
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Law ence's doubl e jeopardy notions until after trial to deprive
them of the opportunity to appeal an adverse doubl e jeopardy

ruling as permtted under Abney v. United States, 431 U S. 651

(1977). However, the record nmakes clear that the double jeopardy
motions of Tolliver and Lawence were not filed until after trial
began, and that the Elwood's notion was, in fact, denied prior to
trial. Metz's argunent is wthout foundation.

4. Trial Judge's Treatnent of Defense Counsel and Wtness

Finally, Metz conplains that the trial judge's treatnent of
a defense witness and defense counsel deprived himof a fair
trial. W initially note that none of the incidents cited by
Metz invol ved his attorney or witnesses. W also note that
district judges can exercise broad discretion in maintaining the

pace and objectivity of the trial. See e.g. United States v.

Wal | ace, 32 F.3d at 928,

A federal district judge may comment on the evi dence,

guestion w tnesses, bring out facts not yet adduced,

and nmaintain the pace of the trial by interrupting or

setting time limts on counsel. "lInproper" coments by

a trial judge do not entitle the defendant to a new

trial unless the comments are error that is substanti al

and prejudicial to the defendant's case.
(citations omtted).

Specifically, Metz conplains that the district judge
irrevocably inpinged on the fairness of the trial when he asked
t he nother of one of the defendants--who was allowed to stay in
the courtroomafter her testinony was conpleted--to | eave the
courtroomduring the questioning of her daughter, who was call ed

as a subsequent defense witness. Apparently, the judge noticed
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that the spectator appeared to be signaling answers to her
daughter.?? \While we fail to see how excl usion of a spectator
who is pronpting another witness could rise to the | evel of
constitutional error, we find that the district court's
subsequent cautionary instruction alleviated any possible error
t hat had occurred. 2

Metz al so conplains of the district court's alleged "abuse"
of defense counsel. W have reviewed those portions of the
transcript cited by Appellant, and conclude that the district
judge's conduct was well within constitutional boundaries, and in
no way affected Metz's right to a fair trial. In addition, if
any error occurred as a result of the district judge's conduct

vis-a-vis defense counsel, it was aneliorated by the jury

22 The judge st at ed,

Excuse nme. Now M's. Elwood, you nay be doing it
unconsci ously, ma'am but you're signaling answers by
noddi ng your head up and down and side to side. Yes,
ma' am you. And so | amgoing to ask you to pl ease

| eave the courtroomfor the rest of the testinony.

23 After a break, the judge instructed the jury,

Ladi es and gentlenen, you will recall before the break
| asked defendant Elwood's nother to | eave the
courtroom because, as | nentioned, | thought she was

signaling her head in negative and affirmative
responses or shaking her head. As | nentioned when
asked her to leave, it mght have been done
subconsci ousl y, which nmany people may do on hearing a
gquestion and having a tendency to indicate an
answer. .. She has been invited to conme back into the
courtroomnow, if she chooses to. Because it nay have
been a subconscious thing. | ask you not let ny
adnonition to ask her to | eave the courtroomto affect
the credibility of the witness in this case.
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instruction? that delineated his proper role in the
proceedi ngs. ®

E. | nproper Jury lnstruction on Mirder

Hel nstetter conplains that the district court violated his
due process rights by inproperly instructing the jury regarding
the murder count. Helnstetter failed to voice this objection at

trial, and therefore our reviewis for plain error. See United

States v. Parziale, 947 F.2d 123, 129 (5th Cr. 1991), cert.

deni ed, 503 U. S. 946, 112 S.C. 1499 (1992),

Al though Fed. R Crim P. 30 provides that a defendant
wai ves his right to appeal the lack of a limting
instruction if he failed to request such an instruction
when the testinony was admtted or when the court
charged the jury, Fed. R Cim P. 52(b) provides
th[at] "[p]lain errors or defects affecting substanti al
rights may be noticed [on appeal] although they were
not brought to the attention of the trial court."

Thus, by conbining Rules 30 and 52 of the Federal Rules
of Crimnal Procedure, the courts have created a plain
error standard of review...

While Helnstetter's brief is far fromspecific, it appears that
he is contending that the district court should have instructed
the jury on the el enents of murder under Loui siana |aw rather

than allowing the jury to apply a generic definition of nurder.

There does not appear to be any dispute that the district court

24 In relevant part, the judge instructed the jury,

Al so, do not assunme from anything | nmay have done or
said during the trial that | have any opinion
concerning any of the issues in this case. Except for
the instructions to you on the [ aw, you shoul d

di sregard anything | may have said during the trial in
arriving at your own findings as to the facts.

25 See United States v. Bernea, 30 F.3d at 1571-72.
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properly instructed the jury on the elenents of 18 U S.C. 8§
1959, %6 the crine for which he was indicted.

To win reversal under the plain error standard, Appell ant
must show not only that a "plain" error occurred, but nust also
show that the error "affected his substantial rights.” United

States v. Calverley, 37 F.3d at 162. "[I]n nost cases the

af fecting of substantial rights requires that the error be
prejudicial; it nust affect the outcone of the proceeding." |I|d.
at 164.

In the first instance, no plain error occurred because
federal courts typically require only a "generic" definition of

the underlying state crinme in a RICO charge. See United States

v. Oena, 32 F.3d 704, 714 (2nd Cr. 1994); United States v.

Bagaric, 706 F.2d 42, 62 (2nd Cr. 1983), cert. denied, 464 U S.

840, 104 S. Ct. 133 (1983). Second, no Appell ant ever contended

that the Earhart Expressway shootings did not constitute nurder,

26 Title 18 United States Code section 1959 provides, in
rel evant part,

Whoever...for the purpose of gaining entrance to or

mai ntai ning or increasing position in an enterprise
engaged in racketeering activity, nurders, Kkidnaps,

mai ms, assaults with a dangerous weapon, conmts
assault resulting in serious bodily injury upon, or
threatens to commt a crinme of violence against any
individual in violation of the |aws of any State or the
United States, or attenpts or conspires to do so, shal
be puni shed- -

(1) for nmurder, by death or life
i nprisonnment, or a find under this title or
both. ...
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therefore the district judge had no reason to believe that the
definition of the underlying state crine was at issue.

Finally, even if we were to find that the district court had
commtted plain error by failing to set out the el enents of
murder, in no way were the Appellant's substantial rights
affected. Wen two persons die while riding in a vehicle that is
shot over 150 tines with automatic weapons, any concei vabl e
definition or elenent of nurder has been satisfied. An
enuneration of the elenents of the crine could have in no way
have affected the verdict.

V. DOUBLE JECPARDY

Appel I ant El wood argues that the district court inproperly
denied his pre- and post-trial notions to dism ss count one of
the i ndictnment on doubl e jeopardy grounds.

A. Backgr ound

El wood argued that the count one conspiracy was the sane
of fense for which he had been previously convicted--along with
co-defendants WIIliam Barnes, Jr. and Ernest Marrero--of
conspiracy with intent to distribute cocaine, possession with
intent to distribute cocaine, and using and carrying firearns in
relation to a drug trafficking of fense.?” The governnment does

not dispute that certain of the overt acts referred to in the

21 We affirmed Elwood's prior conspiracy conviction in United
States v. Elwood, 993 F.2d 1146 (5th Cr. 1993) (Elwood |).
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supersedi ng i ndictnent were al so overt acts in the El wod |
conspiracy. 28

The district court denied Elwod's pre-trial notion to
dism ss on two bases. First, under the five factor test we set

out in United States v. Marable, 578 F.2d 151, 154 (5th Cr

1978),2° the district court found that the conspiracies were
separate. Second, the court found that even if the conspiracies
were not separate, the double jeopardy exception in Brown v.
Ghio,?*® was applicable. The district court denied El wood's
post-trial nmotion to dismss and notion for a newtrial on the
basis that, after having heard all of the evidence, the

conspiracies were clearly separate.

B. St andard of Revi ew

28 E.q., the superseding indictnent states,

On or about July 12, 1991, a LaPl ace, Loui si ana,
def endant GLENN METZ and GERALD ELWOCOD, anong ot hers,
possessed approxi mately two (2) kilograns of cocai ne.

29 Qur exam nation of the record focuses upon these
elenments: (1) tinme, (2) persons acting as co-
conspirators, (3) the statutory offenses charged in the
indictnments, (4) the overt acts charged by the
governnent or any other description of the offense
charged which indicates the nature and scope of the
activity which the governnent sought to punish in each
case, and (5) places where the events all eged as part
of the conspiracy took place.

United States v. Marable, 578 F.2d at 154.

30 432 U.S. 161, 169 n. 7, 97 S.C. 2221, 2227 n.7 (1977).
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Doubl e jeopardy issues are questions of |law, thus our review
is plenary.3® As we have set out previously,

The Suprenme Court described the initial test for
determ ni ng whether two of fenses are the sane for
doubl e j eopardy purposes in Bl ockburger v. United
States. W ask "whether the offense charged in the
subsequent prosecution "requires proof of a fact which
the other does not.'" If "application of [Blockburger]
reveal s that the offenses have identical statutory
el ements or that one is a | esser offense of the
ot her...the subsequent prosecution is barred." As
recogni zed by the Suprene Court, however, Bl ockburger
does not constitute the entire double jeopardy inquiry
in the context of successive prosecutions. W also
must test the second prosecution to determ ne whet her
it is barred under one of the narrowy defined
exceptions....

United States v. Deshaw, 974 F.2d 667, 670 (5th Cr. 1992)

(footnotes omtted). Appellant carries the initial burden of
show ng that he has been subjected to double jeopardy. See id.

Once the Appellant successfully establishes his prinma facie

claim the burden shifts to the governnent to show by a
preponderance of the evidence that the indictnent charges a crine
separate fromthe charge for which he was previously placed in
jeopardy. 1d. The governnent may instead elect to show that the
subsequently indicted conduct falls into one of the narrowy
circunscri bed exceptions to the double jeopardy bar.

C. Analysis

There is no question that Elwood has established a prinma
facie claimof double jeopardy. The Elwod | conspiracy took

place within the sane tine franme as the instant conspiracy (Metz

81 See, e.qg., United States v. Gonzales, 40 F.3d 735, 737 (5th
Cir. 1994), cert. denied, US _ , 115 S.Ct. 1716 (1995).
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conspiracy), involved common participants--albeit in Elwood | the
common characters appeared as unindi cted co-conspirators, not co-
def endants--overt acts fromthe Elwood | conspiracy were |listed
as overt acts of the Metz conspiracy and the statutory offenses
are identical. Wilile the governnent attenpts to distinguish the
conspiracies on the basis of the Marable factors, it seens plain
to us that the Elwood | conspiracy is sinply a small part of the
| arger Metz conspiracy, and is therefore indistinguishable for

doubl e j eopardy purposes. See United States v. Deshaw, 974 F.2d

at 673-75. W do find, however, that the so-called "due

diligence" exception set forth in Brown v. Gnhio is applicable.

In Brown v. Chio, the Suprene Court stated,

An exception may exi st where the State is unable to
proceed on the nore serious charge at the outset
because the additional facts necessary to sustain that
charge have not occurred or have not been discovered
despite the exercise of due diligence.

432 U.S. at 169 n.7, 97 S.Ct. at 2227 n.7. \Wether the Brown
exception can be utilized to avoid doubl e jeopardy estoppel of
subsequent conspiracy prosecutions is a matter of first
inpression in this Crcuit. W begin by addressing the
paraneters of the exception

As stated by the Suprene Court,

The rule established in Brown[v. Chio]l, however,
does have sone exceptions. One commonly recogni zed
exception is where all the events necessary to the
greater crine have not taken place at the tinme the
prosecution for the lesser is begun. This exception
may al so apply when the facts necessary to the greater
were not discovered despite the exercise of due
diligence before the first trial
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Jeffers v. United States, 432 U. S. 137, 151-52, 97 S.C. 2207,

2216-17 (1977). The Brown exception can be applied in tw ways.
First, double jeopardy does not apply where the greater crine was
inconplete at the tinme the | esser charge was prosecuted. This
was, in fact, the situation faced by the Suprene Court in D az v.

United States.® Therein, the Court determ ned that Diaz coul d

be prosecuted for murder, despite his previous conviction for
assault and battery of the sane victim because the victim had
not died--and therefore the crinme of nurder had not been
commtted--at the tine of the assault and battery prosecution.
Under the second application of the exception, a person
prosecuted for a |lesser included offense may be subsequently
prosecuted for the greater offense if the governnent, despite the
exercise of due diligence, did not have sufficient facts to
establish the greater crine.

This case does not present a classic Diaz v. United States

situation where Elwood was tried for a | esser included offense
because the greater offense was not yet conplete. Wile the
conspiracy continued beyond Appellant's arrest in Elwood I, he
has remained in custody since his initial arrest. Application of
the first exception in this situation would, in essence, allow
the exception to consune the rule. For double jeopardy purposes,

and specifically for purposes of the Brown exception, El wod's

32 223 U. S. 442, 32 S.C. 250 (1912).
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participation in the conspiracy ceased at the tinme of his
arrest. 3

However, the second prong of the Brown exception is
applicable.®** Fromthe record, it is apparent that while the

gover nnent may have suspected the existence of the Metz

conspiracy during the prosecution of Elwod |, at that tine the
governnent did not have sufficient evidence to indict Elwod for
his participation in the Mtz conspiracy. W nust balance this
factor wwth the relevant doubl e jeopardy policies to determ ne
whet her the Brown exception is applicable.

As set out by the Ninth Crcuit,

Two policies served by the Doubl e Jeopardy C ause
are relevant [to the application of the due diligence
exception]: prevention of multiple punishnments for one
of fense, and protection from harassnent and fromthe
physi cal, psychol ogi cal, and financial burdens of
mul tiple prosecutions. W nust bal ance agai nst them
the societal interest in inposing just punishnment on
the guilty.

United States v. Stearns, 707 F.2d 391, 393 (9th Cr. 1983),

cert. denied, 464 U S. 1047, 104 S. C. 720 (1984). W are

33 Cf. Garrett v. United States, 471 U S. 773, 105 S.Ct. 2407
(1985) (Evi dence was consistent with the jury's finding that the
CCE continued beyond the tinme of initial conviction because

def endant was arrested for drug trafficking while out on bai
pendi ng sentencing for prior conviction).

34 The Suprene Court has "caution[ed] against ready
transposition of the "lesser included offense" principles of
doubl e jeopardy fromthe classically sinple situation presented
in Brown to the nultilayered conduct, both as to tinme and to

pl ace, involved in this case." @Grrett v. United States, 471
US at 789, 105 S.Ct. at 2416. However, as noted above, the
Elwood | conspiracy was a | esser conspiracy, wholly subsuned
within the greater Metz conspiracy. Therefore, we find the Brown
"l esser included offense"” situation anal ogous to the present

case.
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convinced that these concerns can be elimnated through the
narrow application of the exception.?3®

The governnent plainly could not prove Elwood' s invol venent
in the Metz conspiracy at the tinme of Elwood I. As summed up by
the governnent in its brief,

[A]t the tinme of his Decenber 1991 trial in El wood |

t he governnent was...unaware of key evi dence connecti ng
himto the acts of violence commtted in furtherance of
the instant conspiracy. For exanple, Wlfred Carr, the
sole surviving witness to the Earhart Expressway
shootings, did not cooperate with the governnent until
shortly before July 1992. Carr thereafter gave key
information |linking the vehicle used in that incident

w th Appel |l ant El wood. Moreover, Elwood' s adm ssions
to Fenni dy about the Earhart Expressway shootings were
not made until after July 1992, i.e., after the two
becone fellow inmates at a federal facility, and Dwayne
Sandi fer did not informthe governnent about El wood's
adm ssions to himuntil after Sandifer entered into his
agreenent with the governnent in March 1992. Thus the
gover nnment coul d not have proven Elwood's guilt beyond
a reasonabl e doubt w thout the evidence it obtained
after the Elwood | trial

Thus, while the governnent may have suspected that El wood was
part of the Metz conspiracy, it was not until |ater that evidence
show ng his involvenent cane to light. Wat appeared on the
surface to be a discrete drug transaction--based on the facts
reasonably available to the governnent at the tinme--turned out to

be part of a much larger conspiracy.®* And El wood, whose initial

35 Al t hough the sentencing guidelines do not factor into our
doubl e j eopardy analysis, nmuch of the prejudice resulting from
the initial prosecution can be elimnated through proper
application of the sentencing guidelines.

36 Cf. United States v. Rosenberg, 888 F.2d 1406, 1415 (D.C.
Cir. 1989)("On remand, the governnment nust be given an
opportunity to argue for the existence of this "due diligence"
exception and to denonstrate that, despite the exercise of due
diligence, it did not discover evidence |inking the conspiracy to
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role appeared small, turned out to be a nmajor character in the
overal | schene.?

It is elenentary that the governnent cannot prosecute on
mere suspicion. Wile Elwod contends that the governnent knew
of the existence of the Metz conspiracy by the tinme of the El wood
I trial, he nowhere contends that the governnent had sufficient
evidence to indict himfor the Metz conspiracy.® As the Court

stated in Brown, an exception may apply where "the additional

facts necessary to sustain that charge have not occurred or have

not been di scovered despite the exercise of due diligence". In
this case, the evidence necessary to sustain the charge was not
di scovered until after the Elwood | prosecution. In fact, nuch

of Elwood's nobst egregious conduct--e.g., his role in the Earhart

t he Washi ngton bonbings until after Rosenberg and Bl unk had been
convicted in the New Jersey trial.").

87 We enphasi ze that the exception applied in this case is very
narrow i n scope. |If the governnent suspected El wood's

i nvol venent in a larger conspiracy, the far better course woul d
have been to indict himonly on the substantive offense, and

| ater, when the facts were fully devel oped, indict himon the
broad conspiracy. See e.q. United States v. Felix, 503 U S. 378,
__, 112 s.. 1377, 1385 (1992) ("[A] substantive crinme, and a
conspiracy to conmt that crinme, are not the "sanme offense' for
doubl e j eopardy purposes."); Garrett v. United States, 471 U S
773, 105 S. . 2407 (1985) (Separate punishnents permtted for
underlying predicate of fenses and CCE of f ense).

38 The search warrants referenced by El wood clearly denonstrate
that the governnent suspected the existence of the Mtz
conspiracy and Elwood's invol venent with the conspiracy.

However, Elwood's reference to the warrants nerely begs the
question whet her the governnent could "sustain an indictnent” on
the charge. Because assertions in a search warrant are nade on
the basis of "probable cause,” and not "beyond a reasonable
doubt,"” they are only useful as evidence of the governnent's
"know edge" (based on probable cause), not its ability to prove

t he charge.
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Expressway nurders--was not even suspected at the tinme of the
initial prosecution.
VI .  CONSPI RACY*®
In a conspiracy prosecution, the governnent nust prove
beyond a reasonable doubt: (1) that an agreenent to violate the
narcotics | aws exi sted between two or nore persons, (2) that each
al | eged conspirator knew of the conspiracy and intended to join

it, and (3) that each alleged conspirator did participate in the

conspiracy. United States v. Magee, 821 F.2d 234, 238-39 (5th
Cir. 1987). Proof of any elenent nay be by circunstanti al
evi dence, and "a common purpose and plan may be inferred froma

" devel opnment and a collocation of circunstances.'" United States

v. Marx, 635 F.2d 436, 439 (5th Cr. Unit B 1981) (quoting United

States v. Malatesta, 590 F.2d 1379, 1381 (5th Cr.) (en banc),

cert. denied, 440 U S. 962 (1979). Reviewing the role played by

each of the appellants in this "collocation," we uphold the

convi cti ons.

39 Sections VI through Xl address sufficiency of the evidence
on various statutory offenses. W apply the sane standard of
review to each offense: Convictions nust be affirnmed if the
evidence, viewed in the light nost favorable to the verdict, with
all reasonable inferences and credibility choices made in support
of it, is such that any rational trier of fact could have found
the essential elenents of the crine beyond a reasonabl e doubt.
Jackson v. Virginia, 443 U. S. 307, 319 (1979); United States v.
Kim 884 F.2d 189, 192 (5th Gr. 1989). In nmaking this

determ nation, we need not exclude every reasonabl e hypot hesis of
i nnocence. United States v. Henry, 849 F.2d 1534, 1536 (5th Cr
1988). Juries are free to use their commopn sense and apply
common know edge, observation, and experience gained in the
ordinary affairs of life when giving effect to the inferences
that nmay reasonably be drawn fromthe evidence. United States v.
Cruz-Valdez, 773 F.2d 1541, 1546-47 (11th Cr. 1985) (en banc),
cert. denied, 475 U S. 1049, 106 S.Ct. 1272 (1986).
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A. Danielle Mtz

Danielle Metz raises two argunents regardi ng the sufficiency
of the governnent's evidence agai nst her on count one of the
indictment. First, she asserts that the Governnent's evidence
was insufficient to sustain her conviction. Second, as a
corollary of the sane argunent, she asserts that her testinony
shoul d be credited over the testinony of the governnent's
W t nesses because many of themwere testifying pursuant to plea
agreenents. W address these issues in reverse order.

Danielle Metz asserts that the Governnent's evidence failed
to controvert her trial testinony that she was not involved in
the drug conspiracy. This argunent is apparently prem sed on the
claimthat the governnent w tnesses were not credible, and
therefore the jury should have credited her testinony. It is a
fundanent al axi om of appellate review that matters of credibility
are for the jury. "Only when testinony is so unbelievable on its
fact that it defies physical |aws should the court intervene and

declare it incredible as a matter of law" United States v.

Lerma, 657 F.2d 786, 789 (5th Cr. 1981), cert. denied, 455 U S.

921, 102 S. Ct. 1279 (1982). The fact that the majority of the

W t nesses agai nst Appellant testified pursuant to plea agreenents
does not affect this maxim Although the jury can take plea
agreenents into account when assessing credibility; the
credibility of cooperating wtnesses renmains an issue for the

jury. See United States v. Pumm, 937 F.2d 151, 155 (5th Cr

1991), 502 U. S. 1092, 112 S. C. 1165 (1992).
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Daniell e Metz does not nmake any specific allegations with
regard to the sufficiency of the evidence against her, but argues
generally that the evidence was insufficient to sustain her
conspiracy conviction. W have reviewed the record, and agree
with the synopsis of the evidence contained in the governnent's
brief.

Overwhel m ng evidence clearly denonstrated that
appellant Danielle Metz was a prinme force, and not just
a passive presence, in the acquisition and distribution
of large quantities of cocaine by the Mtz
organi zation....Angela Bernard testified from 1987 to
1991, she periodically received cocaine fromDanielle
Metz and sold it at the direction of Danielle Metz and
gave her the paynents collected for this cocaine.
Furthernore, Bernard and Danielle Metz nmade at | east
five trips to Houston to obtain 40 kil ogram | oads of
cocaine on each trip for distribution in the New
Ol eans area.

Ri goberto Rincon testified that he delivered 40
kil ograns of cocaine to Danielle Metz at her Slidel
resi dence and recei ved paynent of $350,000 to $400, 000
in cash fromher. R ncon also consulted with Danielle
Met z about arrangenents for delivery of cocaine to Metz
organi zati on enpl oyees in Mam .

Moreover, diver Myles, Dwayne Sandifer, and

M randa Roebuck testified that Danielle Metz was their

contact for receipt of the delivery of hundreds of

kil ograns of cocaine fromthe Metz organi zation, the

| ast quantity for Myles and group being a five kil ogram

delivery of cocaine directly fromDanielle Metz between

|ate July and August 16, 1991.

The record is replete with evidence proving that a conspiracy
existed. W are left to determ ne whether the evidence showed t hat
Danielle Metz knew of the conspiracy, intended to join and, in
fact, participated in the conspiracy. Qur review of the record
indicates that sufficient evidence was presented, regarding

Appel lant's conduct, to show her conplicity and participation in
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the schene. See United States v. Marx, 635 F. 2d at 439 ("assent to

a conspiracy may be inferred fromacts which furthered the purpose

of the conspiracy."); see also United States v. M ddl ebrooks, 618

F.2d 273, 278 (5th Gir.), cert. denied, 449 U S. 984 (1980). W do

not find any reason to disturb the jury's decision to credit the
testi nony of the governnent's wi tnesses over that of Danielle Mtz.

B. Sterling

Sterling al so contends that the governnent failed to present
sufficient evidence to convict him on the conspiracy charge.
Appel I ant does not deny the exi stence of a conspiracy, but contends
that he was sinply a "small tinme" drug dealer, and that the
governnent failed to produce sufficient evidence to show his
participation in the Metz conspiracy. As we have stated
previ ously,

One may be qguilty as a co-conspirator even if he or she

plays only a mnor role, and that person need not know

all the details of the unlawful enterprise or know of the

exact nunber or identity of all the co-conspirators, so

Il ong as in sone fashion he or she know ngly partici pates

in the larger conspiratorial objectives.

United States v. G eenwood, 974 F.2d 1449, 1457 (5th Gr. 1992),

cert. denied, us _ , 113 S. C. 2354 (1993) (citations

omtted).
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Wiile the evidence is circunstantial,b? there was sufficient
evidence to link Sterling to the conspiracy. A governnent w tness
testified that Sterling was dealing drugs with More or getting
drugs fromMoore, and that the witness had "fronted" the pair drugs
in the past. In addition, nunerous intercepted telephone
conversations indicated that Sterling was actively involved in the
conspi racy.

On one occasion, Sterling and Mwore were intercepted
di scussing "fronting" a quantity of drugs to a person naned "Fat."
On anot her occasion, Sterling and Moore were i ntercepted di scussi ng
cash proceeds fromdrug transactions. Sterling and an unknown nal e
were al so intercepted discussing noney and drugs.

During a period of surveillance of Sterling, More was
intercepted expressing his concern to Sterling and another
individual that Sterling mght be arrested while carrying drug
proceeds. Finally, Sterling was present at Mbore's apartnent when
a search warrant was executed and agents sei zed nunerous firearns,

beepers, cellular phones and drug records. The record indicates

40 See United States v. Espinoza-Seanez, 862 F.2d 526, 537 (5th
Cir. 1988),

[ Plroof of "nmere know ng presence" is not sufficient to
convict a person of participation in a conspiracy.

Al t hough each el enent of the conspiracy charge nust be
proved beyond a reasonabl e doubt, no el enent need by
proved by direct evidence, but nay be inferred from
circunstantial evidence. An agreenent may be inferred
from"concert of action." Voluntary participation my
be inferred from"a collocation of circunstances."”

Knowl edge may be inferred from "surroundi ng

ci rcunst ances. "

(citations omtted).
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that Sterling was the owner of at |east one of the firearns, a
beeper and a cel | ul ar phone. *

Based on the foregoing, the jury could reasonably find that
Sterling was a participant in the Mtz conspiracy. There is no
question that he had a close association with ©More, and the
testinony of the governnent wtness, in conjunction wth the
i ntercepted tel ephone conversations, indicate that Sterling was not
sinply a "small tinme" dealer, but rather he was an active nenber of
t he conspiracy.

C. Marl o Hel nstetter

Finally, Helnstetter summarily contends that the evidence was
insufficient to convict himof the count | conspiracy. The record
makes clear that the governnment presented sufficient evidence for
a reasonable jury to determne that he was a nenber of the
conspiracy. As discussed above, the record is manifest wth
evi dence showi ng that a conspiracy existed, the only question is
whet her the governnent presented sufficient evidence to show that
Hel nstetter was involved. |t does.

The record shows that Hel nstetter acted in concert with Arthur

and Elwood to kill Mchael WIlson*? and to attenpt to kill Lester

a1 While "nmere presence” is insufficient to show connection to
a conspiracy, presence can be coupled with other factors to
denonstrate participation.

42 El wood was positively identified by Wlfred Carr as one of
the shooters in the Earhart Expressway nmurders in which M chael
W1l son was kil led.
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Dupl essis.*® These events were tied to an on-going "war" between
the Metz conspiracy and a rival drug organi zation. Helnstetter's
ties to the conspiracy were also revealed through a series of
letters, witten to Elwood, while Helnstetter was in jail (See
Section Il.A supra). Therein, Helnstetter discussed his desireto
reassociate with Elwod and Arthur to take care of their
"business," and to get back in the "gane."* He asked Elwood to
have his gun ready for him when he was released. He al so nmde
numer ous references to he, Elwood and Arthur revenging the killing
of a mutual friend.

In addition, shortly before Helnstetter was released from

prison, Elwood wote a letter to himthat, inter alia, provided

advice on his return to society, advised him not to deal in
"crack," told himto not to keep guns with drugs and advised
Hel nstetter that he had spoken with Mbore about picking himup from
jail.
Vil. CCE

Dani el | e Met z next contests the sufficiency of the evidence to
sustain her conviction for engaging in a continuing crimnal
enterprise (CCE) in violation of 21 U S C § 848. To show a

violation of the CCE statute, the governnment nust prove that

43 A witness testified that he saw Hel nstetter, anong others,
riding in a black station wagon, carrying an AK-47. The w tness
testified that he saw the stati on wagon pass, heard gun shots and
then saw Hel nstetter flee in the station wagon. Duplessis, who
was conpelled to testify, stated that the shooters exited froma
bl ack station wagon.

44 A governnment witness testified that "gane" was a euphem sm
for the drug trade.
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Appel I ant organi zed, supervised or nmanaged five or nore persons in
a continuing series of drug violations from which she obtained

substantial income. See id.; United States v. Gonzal es, 866 F.2d

781 (5th Cr. 1989), cert. denied, 490 U S 1093, 95 S. Ct. 2438

(1989).

First, Danielle Metz argues that the governnent failed to show
that she received "substantial inconme" fromthe drug enterprise.
She bases this argunent on the fact that the governnent failed to
show that she nmade significant purchases during the relevant
peri od.

Second, Appellant contends that the evidence was i nsufficient
to show that she occupied the position of organi zer, supervisor or
manager. Danielle Metz bases this assertion on the fact that she
did not know where to obtain a weapon for More, did not know where
funds were kept and because she was not readily accessible when
potential custoners attenpted to contact her.

Finally, Appellant argues that the governnent failed to show
that she was the organi zer, supervisor or manager of five or nore
persons. VWil e Appellant appears to concede that she was invol ved
wth at | east three persons, she al so contends that the governnent
failed to carry its burden of showi ng that she actually organi zed,
supervi sed or nmanaged t hose persons.

A. Substantial | ncone

"[T] he requirenment that a defendant obtain substantial incone
fromdrug trafficking is satisfied by show ng that many thousands

of dollars changed hands, and that sone was received by the
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defendant." United States v. Gonzal es, 866 F.2d at 784. Evi dence

show ng that Appellant had the resources to engage in |large scale
narcotics transactions in sufficient to neet this requirenent. See

e.qg. United States v. Church, 955 F.2d 688, 697 (11th G r. 1992),

cert. denied, Uus _ , 113 S.C. 233 (1992)("This court has

held that "“evidence that |arge amounts of cocaine and tens of
t housands of dollars passed through the operation' satisfies this

element."); United States v. Webster, 639 F.2d 174, 182 (4th Cr.

1981), cert. denied, 454 U S. 857, 102 S.Ct. 307 (1981)("[Qdiven
the quantity of drugs which were shown to have been noving in and
out of Webster's possession, the jury woul d have been justified in
concl udi ng that he had received tens of thousands or even hundreds
of thousands of dollars fromhis drug business.").

Angel a Bernard testified that she distributed in excess of 500
kil ograns of cocaine that she received from Danielle Mtz, and
coll ected approxinmately $3,500,000, which she turned over to
Danielle Metz. In addition, the evidence denonstrated that, in two
separate transactions, Mranda Roebuck gave a total of $136,000
directly to Danielle Metz in exchange for 8 kil ogranms of cocai ne.
The evidence also denonstrated that Danielle Mtz delivered
$109, 000 to purchase 40 acres of |and, another $19,000 for several
lots, and had $67,000 in cash and $70,000 in jewelry in safe
deposit boxes under her control. This evidence was nore than
sufficient to satisfy the governnent's burden

B. Super vi sion, Organi zati on or Managenent of Five Persons

As summari zed by the Second Crcuit,
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In assessing the sufficiency of the evidence to support
the verdict that Roman supervised or managed at | east
five others, we note that generally a mnanagenent or
supervisory relationship within the neaning of § 848 is
"created when one person gives orders or directions to
anot her person who carries themout." The defendant on
a CCE charge need not "have been the dom nant organi zer
or manager as long as she was in a managerial position
W th respect to five other persons,"” nor does the statute
require proof that there was "personal contact between
the |eader and each underling," or that all of the
claimed rel ationshi ps were of the sane type or existed at
the sane nonment in tine. Thus, the requisite
associ ations and relationships my be found even in
| oosely structured enterprises. Finally, we note al so
that in any review of the record for sufficiency,
"" pi eces of evidence nust be viewed not in isolation, but
in conjunction.""

United States v. Roman, 870 F.2d 65, 73 (2nd Cr. 1989), cert.

denied, 490 U. S. 1109, 109 S. . 3164 (1989)(citations omtted,
enphasis in original).

The evi dence denonstrates that Appel | ant organi zed, supervi sed
or managed, at m nimum Angela Bernard, Irvin McC ue, Louis G bbs,
Ri goberto Rincon, Aiver M/l es, Dwayne Sandifer, Mranda Roebuck,
Moore and Tolliver. Bernard testified that she received sone of
her paynent for services fromDanielle Metz, that she woul d recei ve
cocai ne from Appel l ant, and turn drug proceeds over to Appellant.

Danielle Metz directly oversawthe drug trafficking activities
of Ri goberto Ri ncon, Tolliver and Mbore. She nmade arrangenents for
themto pick up and deliver drugs, and either directly received the
proceeds or provided instructions for their delivery. MC ue and
G bbs appeared to have been in a subordinate relationship to
Bernard, in that, at her direction, they would bring her quantities
of cocaine once she had arranged a sale. Since Bernard was
subordi nate to Appellant, McC ue and G bbs were indirectly nmanaged
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by Appellant.* In addition, as set out above, M/l es, Sandifer and
Roebuck all testified that Angela Bernard and Danielle Metz were
their contacts for recei pt of the delivery of hundreds of kil ograns
of cocaine from the Metz organization. Thus, they can be
considered either directly subordinate to Appellant or indirectly
subordi nate through Angel a Bernard.

The evidence was sufficient for the jury to conclude that
Appel  ant nmanaged at |east five persons, and that she received
substantial inconme fromher drug trafficking activities.

VIT1. POSSESSION WTH I NTENT TO DI STRI BUTE

Danielle Metz next contends that the governnment failed to

prove beyond a reasonabl e doubt that she possessed, with intent to

distribute, in excess of five kilogranms of cocaine as charged in

count five of the indictnent. Appel | ant does not dispute that
sufficient evidence was adduced, but, instead attacks the
credibility of the governnent w tnesses. As di scussed above,

credibility is an issue for the jury, and we find no reason to
overturn the jury on this issue.

| X. MONEY LAUNDERI NG
A.  Tolliver

Tol l'iver argues that the governnent failed to establish his
identity, with regard to the noney |aundering count, beyond a
reasonabl e doubt. Because the appell ant asserts a ground of error

not rai sed below, the judgnent may be reversed only upon a finding

45 See United States v. Hi nojosa, 958 F.2d 624, 630 (5th Cir.
1992) .
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of plain error. Fed. R Crim P. 52(b); United States v.

Calverley, 37 F.3d at 162; United States v. Yam n, 868 F.2d 130,

132 (5th Gir.) cert. denied, 492 U S. 924, 109 S.Ct. 3258 (1989).

Al t hough the governnment did not put on any specific evidence to
show that the Appellant was the sane "Sylvester Tolliver" who was
an of ficer of United I nvestnment Property and Land Devel opnent, |nc.
(United Investnent), substantial evidence was adduced to show
"Sylvester Tolliver's" involvenent in the noney |aundering
transacti on.

Lionel Ingram the | and devel oper who arranged t he sal e of the
40 acre parcel, testified that he "saw Syl vester Tol liver and Loui s
G bbs" at the closing, and that they signed as officers of United
| nvest nent . John Coman, the attorney who incorporated United
| nvestnent, testified that Tolliver and G bbs, "ny clients at that

time," were the incorporators of United Investnent, that they canme
to his office and signed the incorporation docunents. Nei t her
| ngram nor Coman were asked to identify Tolliver in the courtroom
However, Appellant Danielle Metz made an in court identification of
Toll'iver, and naned himas the carrier of several cashier's checks
nam ng United I nvestnents as the remtter. Based on the anount and
nature of the evidence adduced, and the in court identification of

Tol l'iver by Danielle Metz, we cannot say that any error occurred.

However, even assum ng, ad arguendo, that the governnent

shoul d have supplied additional identification evidence, the error
could in no way be considered plain. In Calverley, we quoted the

Suprene Court's definition of "plain" errors as "errors which are
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"obvious,' "clear,' or ‘readily apparent;' they are errors which
are so conspicuous that "the trial judge and prosecutor were
derelict in countenancing [then], even absent the defendant's
tinely assistance in detecting [them.'" Calverley, 37 F.3d at
163. W cannot say that Tolliver's asserted error cones anywhere
close to this standard.

In addition to the evidence adduced, and the |ack of any
assertion by Tolliver that his identity was in question, Tolliver's
attorney i n both opening and cl osi ng argunent inplied that Tolliver
was involved in the transaction, but Ilacked any intent to
"conceal . "

I n opening argunent, Tolliver's counsel stated,

Finally, there is the noney | aundering count. There was

this corporation forned. The Governnment will introduce

this evidence. Syl vester Tolliver did not attenpt to

conceal anything. He invested $5,000 of his noney to buy

this land. He signed the incorporation docunents in his
own nanme. He was an incorporator. He was secretary and

he was the director. He did nothing to conceal it. It's
our position that concealnent is the essence of noney
| aunderi ng.

During closing argunent, Tolliver's counsel reiterated the sane
t heory of defense,

You next woul d have to determ ne that Syl vester Tolliver
knew that his was a schene, that he didn't know this was
a legitimate business involvenent. And | would say to
you that he signed on as an officer of the corporation
[United Investnents]. He signed on the purchase
docunent s. If he were really trying to concea
sonet hi ng, why woul d he use his real nane.

The sinple fact is that Tolliver's present assertion of error is in

direct conflict with his trial strategy. W can say neither that
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error was commtted nor that error, if any, would have been
n pl ai n. n

B. Danielle Mtz

Danielle Metz contends that the governnent's evidence was
insufficient to prove the noney | aundering charge in count six of
the indictnent. Specifically, Appellant contends that the
governnent failed to show, beyond a reasonabl e doubt, that she knew
that the noney used in the financial transaction was drug noney,
and that she was using the financial transaction to conceal the
ownership of the drug noney. To show a violation of 18 U S. C. 8§
1956(a)(1)(B) (i), the governnment nust prove that the Appell ant knew
that the source of the funds was illicit and that the |aundering
was done with the intent to conceal or disguise the nature,
| ocation, source, ownership, or control of the property.” United

States v. Garza, 42 F.2d 251, 253 (5th Gr. 1994).

Danielle Metz's was involved in the negotiation for the
property and nmade nost if not all of the paynents on the property.
The jury could conclude that she knew the source of the funds was
illicit due to the overwhel m ng evidence of her participation in
the drug conspiracy and her lack of a legitimte source of incone.
Based on the testinony of the attorney who incorporated United
| nvestnent, the jury could also conclude that the transaction was
conducted with the intent to conceal the true ownership of the
property. The attorney testified that he knewthat G enn Metz "had
an interest” inthe transaction, yet Genn Metz did not participate

inthe incorporation, did not hold any stock in the corporation and
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was not an officer or director of the corporation. The governnment
thereby satisfied its burden of proof.
X. RACKETEERI NG

El wood and Hel nstetter appeal the sufficiency of the evidence
to support their convictions for violations of 18 U S . C. 8§ 1959
arising out of the nurders of Mchael WIson and Donald Ellis and
the assault of Wlfred Carr. Appellants base their argunent on the
al l egedly inproper evidentiary rulings of the trial court and the
credibility of the remaining wtnesses. Having affirnmed the
district court's evidentiary rulings, we find sufficient evidence
in the record to support the racketeering convictions.

Xl . FI REARMS COUNTS

Appel  ants El wood, Hel nstetter, Sterling and Moore all argue
that the governnent's evidence was insufficient to show that they
possessed firearns in relation to a drug trafficking crine in
violation of 18 U S.C. 8§ 924(c). El wood' s argunent centers on
whet her the governnment proved he "possessed" a firearm
Hel nstetter, Sterling and Moore contend that while the evi dence may
have been sufficient to show possession of firearns, the governnent
failed to prove that the firearns were used i n connection with drug
trafficking.

A. St andard of Revi ew

To prove conm ssion of the firearns offense, "the governnent
must establish that the defendant “used or carried a firearm

“during and in relation' to a drug trafficking crinme." United
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States v. Raborn, 872 F.2d 589, 594-95 (5th Gr. 1989). As we have

st at ed,

The governnment may neet its burden [under 18 U S.C. 8§
924(c)] by show ng that the weapon involved could have
been used to protect, facilitate, or have the potenti al
of facilitating the operation, and the presence of the
weapon was in sonme way connected wth the drug
trafficking.

United States v. Blake, 941 F.2d 334, 342 (5th G r. 1991), cert.

deni ed, UusS _ , 113 S . 596 (1992). Proof that the firearm

was used in relation to the drug trafficking crimes for which
Appel lants were convicted "does not depend on proof that the
def endant had actual possession of the weapon or used it in any
affirmati ve manner, but it does require evidence that the firearm
was avail able to provide protection to the defendant in connection

with his engagenent in drug trafficking." United States v. Raborn,

872 F.2d at 595.
B. El wood

El wod was convicted of firearnms offenses in counts sixteen
and seventeen. The evidence in support of his conviction on count
si xteen i s obvious, the firearns were seized--froma | ocked bedroom
in which Appel |l ant was sl eeping--during the execution of a search
war r ant . The evidence linking Elwood to the firearns in count
seventeen is nore circunstantial, but nonethel ess sufficient. The
count seventeen firearnms were seized from the sane |ocation,
approxi mately two nonths after the execution of the prior warrant.
Based on the totality of the evidence, Elwood's affinity for
firearms and his prior occupancy of the residence, the jury's
decision to credit the governnent's evidence, and discount the
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testinony of Appellant's witnesses was a credibility determ nation
within their province.

C. Hel netetter, Sterling and More

The record nakes clear that all of the weapons at issue were
sei zed from Appellants during their participation in an on-going
drug distribution conspiracy. Wiile it may be true that the
weapons were not in the imediate proximty of illegal drugs,
Appel l ants argunent ignores the facts and the structure of the
conspiracy. As stated in the PSR, the evidence shows that each of
these Appellants had responsibility for firearns in addition to
drug distribution. "Noah More, Jr., the brother of denn Mtz,

was a distributor of cocaine, a firearns procurer and storer, and

a gunman for the organization....Marlo Helnstetter was a firearns
procurer and a gunman....Shane Sterling was a distributor of
cocaine and a firearns procurer and storer."” The fact that their

"] ob descriptions" did not require Appellants to possess drugs and
firearnms sinultaneously does not insulate them from 8§ 924(c)
liability.

XlII. SENTENCI NG | SSUES
A.  Quantity of Drugs

1. Standard of Review and Legal Franework
We review the district court's determ nation of the quantity
of drugs attributable to the Appellant for clear error. See United

States v. Mergerson, 4 F.3d 337, 345 (5th Cr. 1993), cert. denied,

___US __, 114 S.Ct. 1310 (1994); United States v. Mr, 919 F. 2d

940, 943 (5th Cr. 1990). A defendant's base offense |evel for
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drug-trafficking offenses may be based on both "drugs with which
the defendant was directly involved [under UsS S G 8§
1B1.3(a)(1)(A)], and drugs that can be attributed to the defendant
in a conspiracy as part of his "relevant conduct' under [U S. S G]

§ 1B1.3(a)(1)(B)." United States v. Carreon, 11 F.3d 1225, 1230

(5th Cr. 1994); see also US S G § 2D1.1(a)(3). "Rel evant

conduct" includes "all reasonably foreseeabl e acts and om ssi ons of

others in furtherance of the jointly undertaken crimnal activity."
Carreon, 11 F.3d at 1230 (enphasis in original). Conduct may be
rel evant regardl ess whether it occurred during the comm ssion of
the of fense of conviction, in preparation for the of fense or during
an attenpt to avoid detection or responsibility for the offense.
US S G § 1B1.3(a)(1)(B).

In making its sentencing decisions, a district court may
consider any relevant evidence that "has sufficient indicia of
reliability to support its probable accuracy." US. S G 8§
6Al1. 3(a). "[A] presentence report generally bears sufficient
indicia of reliability to be considered as evidence by the trial

judge in making factual determ nations required by the sentencing

guidelines.”" United States v. Alfaro, 919 F. 2d 962, 966 (5th Cr.
1990) . A sentencing court nay "adopt facts contained in a PSR
without inquiry, if those facts had an adequate evidentiary basis
and the defendant does not present rebuttal evidence." United

States v. Puig-Infante, 19 F.3d 929, 943 (5th Cr. 1994), cert.

deni ed, UsS __ , 115 S.Ct. 180 (1994).
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"I'f information is presented to the sentencing judge with
whi ch the defendant would take issue, the defendant bears the
burden of denonstrating that the information cannot be relied upon
because it is materially untrue, inaccurate or unreliable.” United

States v. Angulo, 927 F.2d 202, 205 (5th Cr. 1991). bjections in

the form of unsworn assertions do not bear sufficient indicia of

reliability to be considered. United States v. Lghodaro, 967 F. 2d

1028, 1030 (5th Gr. 1992).
2. Sterling

a. Foreseeability

Sterling clains that the district court incorrectly concl uded-
-for sentencing purposes--that he could reasonably foresee
transactions in the conspiracy involving at | east 57 kil ograns of
cocai ne. Addressing Sterling's objection at sentencing, the
district court nmade specific findings, wherein he referenced the
evidence in the record to support his finding that Sterling could
reasonably foresee that the conspiracy with which he was invol ved
was dealing in very | arge quantities of cocaine. At the conclusion
of the factual recitation--which enconpasses over two full pages of
transcript--the court stated to defense counsel,

Now when | look at all that together | say it's

reasonable, it seens to ne, by a preponderance of the

evidence to find that M. Sterling knew or should have

known that quantities of cocaine were being distributed

in this organization in excess of fifty kilos. Now if

you disagree with ne, you tell nme why?
Def ense counsel responded, "l cannot argue with you at that point,
Your Honor." Sterling falls well short of "denonstrating that the

i nformati on cannot be relied upon because it is materially untrue,
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i naccurate or wunreliable.” There is no basis upon which to
conclude that the district court's finding was clearly erroneous.

b. Doubl e Jeopar dy

Sterling also contends that because the court directed a
judgnent of acquittal on Lawence and Tolliver's conspiracy
convictions, the quantities of drugs involved should not have been
used on his sentence. W find no nerit to this argunent. Wether
or not the governnent was prohibited fromre-trying Lawence and
Tol I'i ver on doubl e j eopardy grounds, the governnent was entitled to
present evidence of the <conspiracy against the remaining
defendants. We find no error in the inclusion of this anmount in
the determnation of Sterling's sentence.

3. Moore

Moore al so contends that the district court failed to make the
requi site factual findings as to the anount of cocaine attributable
to or reasonably foreseeable by More. The district court nade
extensive findings, conprising alnost three pages of transcript,
wherein he set forth the evidence supporting his sentencing of
Moor e based on in excess of 50 kilogranms of cocaine. |In summary,
the court stated,

So just seens to nme when | look at his activities, his

relationshiptothe Metz Organi zation, his conversations,

hi s not ebook, that it's [sic] at | east by a preponderance

of the evidence M. More knew or reasonably shoul d have

been able to foresee that the Metz O ganization wth

whi ch he was i nvol ved and convi cted as a conspirator was

dealing in cocaine in excess of fifty Kkilos. And so

accordingly, that's what | find that as to Mbore at | east

as much as charged in the indictnent, probably nore. And

the i ndi ctment specifically nentions fifty-sevenkilos in

Count One and it's at |least that nuch and | think that is
t he m ni mum anmount .
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(enphasi s supplied). As suggested by the district court, the
evi dence shows t hat Mbore was personally involved wth in excess of
fifty kilograns of cocaine. W have no difficulty in affirmng the
district court's determ nation that More personally knew or, at
| east could reasonably foresee that the Metz organi zati on engaged
inthe distribution of at mninmumfifty kil ograns of cocai ne during
Moore's invol venent in the conspiracy.

B. Sent enci ng on Count One Conspiracy

Arthur clainms that the district court erred in sentencing him
tolife on the count one conspiracy in accordance with the nmultiple
count sentencing guidelines U.S.S. G 88 3D1.1 and 5Gl1. 2. |Instead,
Appel l ant contends that his sentence on the count one conspiracy
shoul d have been 155 to 188 nonths in accordance with the rel evant
conduct provisions contained in US S G § 1B1. 3. However,
Appel I ant concedes that the sentence on the count one conspiracy is
nmoot if we affirmthe sentences on counts nine and ten. Because,
as discussed below, we affirmthe district court's inposition of
life sentences on counts nine and ten, we do not address
Appel l ant's argunent regarding the |ife sentence on count one.

C. Sent enci ng on Count N ne and Ten Racketeering Charges

Arthur and Hel nstetter argue that the district judge erred in
sentencing themto life inprisonnent on the count nine and ten
racket eering charges under 18 U. S.C. 8§ 1959(b)(1) and 8§ 1961(1).
Appel  ants contend that the indictnment charged that the underlying
crimes were nurders in the second degree under Louisiana |aw, and

that the district court should have used the federal guideline for
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second degree nurder to determne their base offense level. Al
parties agree that the starting point in the sentencing analysis is
US S G 8 2EL1.3 which provides that the base offense |level for a
conviction under 18 U.S.C. § 1959 shall be the greater of "12" or
"the offense |level applicable to the underlying crine or
racketeering activity." Application note one provides "[i]f the
underlying conduct violates state law, the offense |eve
correspondi ng to the nost anal ogous federal offenseis to be used.™

Thus, the district court was bound to determ ne the federal
of fense nost anal ogous to the underlying conduct. W next turnto
the |anguage of the indictnent. In relevant part, count nine
provi ded,

On or about April 5, 1990, in the Parish of
Jefferson, within the Eastern District of Louisiana, for
t he purpose of maintaining and i ncreasing position in an
enterprise engaged i n racketeering activity as definedin
Title 18, United States Code, Sections 1959(b)(1) and
1961(1), the defendants GERALD ELWOOD, a/ k/a "Nap", al/k/a
"Keith MCoy", alkl/ia "Homey", GENNERO ARTHUR, a/k/a
"Meat bal | ", and MARLO HELMSTETTER, a/k/a "Lo", together
wth other persons unknown to the Gand Jury, did
knowi ngly and intentionally nurder and did aid and abet
the murder of Mchael WIson by shooting him with a
firearm in violation of the laws of the State of
Loui siana, that is, Title 14, Louisi ana Revi sed St at ut es,
Section 30.1; all inviolation of Title 18, United States
Code, Sections 1959(a)(1) and 2.

(enphasi s supplied). Wth the exception of the substitution of
"Donna Ellis" for "M chael Wl son," count ten was identical. Next,
we conpare the underlying state law with the anal ogous federa
provi si on.

Loui si ana defines second degree nurder as foll ows:

A Second degree nurder is the killing of a human
bei ng:
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(1) when the offender has a specific intent
to kill or to inflict great bodily harm

La. Rev. Stat. Ann. 8§ 14:30.1 (West Supp. 1995) (enphasi s supplied).
The United States Code defines nurder as foll ows:

(a) Murder is the unlawful killing of a human being with
mal i ce af oret hought. Every nmurder perpetrated by poison,
lying inwait, or any other kind of willful, deliberate,
mal i ci ous, and preneditated killing; or commtted in the
perpetration of, or attenpt to perpetrate, any arson,
escape, nurder, ki dnappi ng, treason, espi onage, sabot age,
aggravat ed sexual abuse or sexual abuse, burglary, or
robbery; or perpetrated from a preneditated design
unlawfully and maliciously to effect the death of any
human being other than himwho is killed, is murder in
the first degree.

Any other nmurder is murder in the second degree.
18 U.S.C. 8 1111 (enphasis supplied). As stated by the district
court, first degree nurder is the federal crinme nost anal ogous to
t he Loui si ana second degree nurder statute.?

Nonet hel ess, Appellants assert United States v. MCall?* for

the proposition that because the Loui siana of fense of second degree

murder is the "offense of conviction," the nost anal ogous federal
crime is second degree nurder. Appellants' interpretation belies
both the holding in McCall and the plain reading of the guidelines.
The sentence in MCall was overturned because the indictnent did

not specify "intent," and therefore "intent" was not an el enent of

46 See United States v. Mnicone, 960 F.2d 1099, 1110 (2nd Cr
1992), cert. denied, 503 U S. 950, 112 S. Ct. 1511 (1992) ( Most

anal ogous federal offense to second degree nmurder conviction
under New York | aw was first degree nmurder); United States v.
Paden, 908 F.2d 1229, 1238 (5th G r. 1990)( Mbst anal ogous of fense
to state | aw arson of fense was second degree nurder).

47 915 F.2d 811, 814-15 (2nd G r. 1990).
64



the of fense charged.* In the instant case, intent is an el enent of
t he of fense charged, and therefore McCall is not persuasive.? In
addition, the |language of the guidelines instructs the court to
conpare the conduct, not the titles of the statutes cited. As
poi nted out by the district court, different states have different
| abel s for the sanme crine,
[t] herefore, dependi ng upon which state nurder statuteis
charged as the underl yi ng of fense of "preneditated nmurder
or killing wth specific intent," inconsistent sentences
for identical illegal conduct would be inposed in
different states if the base offense | evel was conputed
merely by looking at the "label" of such statute and
havi ng that | abel be determ native of the nost anal ogous
federal offense, rather than |ooking at the actual
substance of the underlying state statute to determ ne
t he nost anal ogous federal offense.
The district court properly conpared the "substance" of the
underlying of fense, and did not err in concluding that first degree
mur der was the nost anal ogous federal offense.

D. Consecuti ve Sentences on @Qun Counts

48 See McCall, 915 F.2d at 814-15,

The governnent contends that "[t]wo separate
of fense gui deline sections, [Sections 2Al.1 and 2A2. 2]
cover the crimnal conduct charged in the information.
That is wong. The information does not charge MCal
with the essential elenent of intent to commt nurder.
The district court found as a fact at the sentencing
hearing that McCall's acts showed a "depraved
indifference to human life, and therefore an intent to
murder." That fact is irrelevant to selecting the
appl i cabl e Gui delines section, however, because that
section nust be determ ned by the offense of
convi ction.

49 We do not decide whether an elenment of the crine has to be
included in the indictnent to be considered in determ ning the
nmost anal ogous federal crine.
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Sterling contends, and t he governnent correctly concedes, that
under our precedent he was inproperly sentenced to three

consecutive 60 nonth terns under 18 U.S.C. § 924(c). United States

v. Privette, 947 F.2d 1259, 1262-63 (5th CGr. 1991)(citations

omtted), cert. denied, 503 U. S. 912, 112 S.Ct. 1279 (1992). It is

plain that the three 8§ 924(c) charges were each predicated on the
count one conspiracy and therefore the sentence violates our ruling
in Privette. Wile the governnent suggests that we may wish to
reconsider our ruling in Privette in |ight of nore recent rulings
by the Fourth® and D.C. Circuits,® any reconsideration of Privette
is atask for the en banc court on another day.® W are bound by
our prior holding and in accordance with the procedure set forth
therein, we vacate the sentences and remand with instructions that
two of the 8§ 924(c) counts, as elected by the governnent, be

dism ssed and Sterling be resentenced. See Privette, 947 F.2d at

1263.
X 1'l. | NEFFECTI VE ASSI STANCE OF COUNSEL
Moore and G enn Mtz contend that their respective trial
counsel ineffectively represented them Specifically, Moore

contends that his trial counsel failed to raise his juvenile status

50 United States v. Canps, 32 F.3d 102, 106-08 (4th G r. 1994).

51 United States v. Anderson, 39 F.3d 331, 353-57 (D.C.Cir.
1994) .

52 W note that our prior holding falls in the majority of
circuits that have spoken on this issue. The holdings of the
Second, Ninth, Tenth and Eleventh Circuits are consistent with
our jurisprudence, while the D.C., Fourth and Sixth Crcuits
adopt the view that multiple 8 924(c) counts may be charged for
separate incidents occurring within the sane conspiracy.
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as a jurisdictional bar to his trial. Metz, on the other hand,
provides a veritable laundry 1list of alleged deficiencies

including, inter alia, that his attorney: (1) inproperly handled

his notion to suppress; (2) was not available to him (3) failedto
file certain unspecified notions; (4) used poor trial strategy; (5)
failed to nove for a change of venue or recusal of the judge; (6)
failed to submt voir dire questions regarding racial prejudice;
(7) failed to request jury sequestration; (8) lacked famliarity
wth the rules of evidence; (9) failed to request certain
unspecified jury instructions; (10) failed to object to the court's
nmoney | aundering instruction, (11) abandoned himat the sentencing
proceedi ngs, thereby resulting in inproper nultiple sentences on
his CCE and conspiracy convictions. None of Appellants' clains
were raised before the district court.

The general rule in this circuit is that we wll not address
i neffective assistance of counsel clains on direct appeal unless

t hey have been rai sed before the district court. See United States

v. MCaskey, 9 F.3d 368, 380 (5th Cr. 1993), cert. denied, 114

S.Ct. 1565 (1994). "Exceptionto this general ruleis nmade only if
the record is sufficiently devel oped with respect to the nerits of
the claim" |d. at 381. Qur standard of review on an ineffective
assi stance of counsel claimis well settled. To prove ineffective
assi stance, the appellant nust show that "(1) the attorney's
representation fell bel ow an objective standard of reasonabl eness;
(2) there is a reasonable probability that except for the

attorney's unprofessional errors, the results of the proceeding

67



woul d have been different." United States v. Kinsey, 917 F.2d 181,

183 (5th Gr. 1990), citing, Strickland v. Washi ngton, 466 U. S

668, 687-88, 694, 104 S.C. 2052, 2064-65, 2068 (1984).
A. _ More

W find that the record is sufficient to evaluate Moore's
claim that his counsel was ineffective for failing to raise the
jurisdictional inplications of his juvenile status. However, as
di scussed above in Section Il.D., the district court had
jurisdiction to try More as an adult. Theref ore, Mbore cannot

satisfy either prong of the Strickland test.

B. d enn Metz

The majority of Metz's clainms, though facially specious, are
not sufficiently devel oped either in Appellant's brief or on this
record, and therefore not the proper subject of review on direct
appeal . However, two i ssues can be disposed at this tinme. First,
Appel lant clains that his counsel was ineffective for failing to
file a Batson chall enge. As di scussed above in Section II1Il.B.,
Danielle Metz's counsel | odged a Batson chall enge on behal f of al

Appel l ants, that was properly denied by the trial court. Appellant

cannot satisfy either prong of the Strickland test on this claim

Second, Appellant clains that his counsel "abandoned" hi m at
sentencing, and, as a result, he was inproperly sentenced on both
the count one conspiracy and the CCE count. The law is well

settled on this issue. 1In Jeffers v. United States, > the Suprene

Court found that conspiracy was a | esser included offense of a CCE

53 432 U.S. 137, 157-58, 97 S.Ct. 2207, 2219-20 (1977).
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charge. See United States v. Devine, 934 F. 2d 1325, 1342 (5th Cr

1991). Therefore, while a defendant may be indicted for a
conspiracy and a CCE, he may not be sentenced on both charges. As
we have stated previously, the proper renedy in this situation is
to vacate Metz's conviction and sentence on the count one
conspiracy.® |d. at 1343.

However, Appellant's contention that his attorney's failure to
object to the sentence deprived him of effective assistance of
counsel is wthout nerit. As noted in footnote 54, the dual
sentencing is of no real <consequence in this circunstance.
Therefore, Appellant cannot establish the second prong of the
Strickland test.

Appellant's remaining contentions are dismssed, wthout
prejudice, as not ripe for appellate review.

XI'V.  CONCLUSI ON

We vacate Sterling's multiple sentences on the § 924(c) counts
and remand with instructions that two of the counts, as el ected by
t he governnment, be dism ssed and Sterling be resentenced. W al so
vacate denn Metz's conviction and sentence on the count one
conspiracy, and dismss those portions of his appeal, related to

his ineffective assi stance of counsel claim that are not directly

54 W note that Danielle Metz's was al so i nproperly sentenced
on the count one conspiracy for the sane reason, however, she did
not raise the issue on appeal and we are w thout appellate
jurisdiction to address the issue. However, since both Danielle
and Genn Metz are serving life sentences on the CCE, the
concurrent |ife sentences on the conspiracy count are of no real
consequence.
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addressed herein w thout prejudice. In all other respects, the
district court is affirned.
AFFIRMED in part, VACATED in part, DISMSSED in part and

REMANDED i n part for resentencing.
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