UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-3479

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellant,

VERSUS

HEATH A. SI NGLETON and DOUGLAS JOSEPH ALEMAN,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(March 10, 1994)

Before WSDOM H G NBOTHAM and SM TH, Circuit Judges.
WSDOM Circuit Judge:

The United States appeals the dism ssal on double jeopardy
grounds of a firearns charge brought against two crimnal defen-
dants who were al so charged with "carjacking". Although we agree
wWth the district court that the firearns offense is not factually
distinct from the carjacking offense, we hold that Congress has
clearly indicated its intention to inpose cunul ative puni shnents.
Therefore, we REVERSE the dism ssal and REMAND the case to the
district court with instructions to reinstate the firearns count of

t he i ndi ctnent.



| .

This case arose out of the arned carjacking and nurder of
WIlliam Miull ers in Hammond, Louisiana on Novenber 15, 1992. The
Uni ted St ates gi ves t he fol |l ow ng facts, whi ch t he
def endant s/ appellees in their brief, for purposes of this appeal,
do not contest. On Novenber 15, 1992, defendants Heath Singl eton,
hi s brother George Singleton, and Dougl as Joseph Al enman, and al so
St ephanie Durr conspired to steal a car froma supernarket parking
ot in Hammond, Louisiana. Aleman was arnmed with a .38 caliber
pi stol and Heath Singleton was arned with a .22 caliber pistol
The four conspirators saw Wlliam Millers arrive in his red 1991
Ni ssan Sentra and selected himas their victim Al eman hijacked
Mul | ers at gunpoint, ordering himto nove over to the passenger
side of his vehicle. Al eman drove Miullers's car to Aleman's hone.
The Singleton brothers and Durr followed. After they reached
Al eman' s hone, Heath Singleton joined Aleman in Miullers's car. The
two of themdrove Mullers to an automatic teller machi ne and forced
himto withdraw two hundred dollars from his bank account. They
then drove to a l|location west of Hanmond. George Singleton and
Durr did not follow When Aleman, Heath Singleton, and their
captive reached their destination, A eman shot Millers three tines
inthe head, killing him Heath Singleton shot Mullers once in the
back. Aleman and Heath Singleton then drove Millers's car to
Singleton's hone, where they net GCeorge Singleton and Durr and

descri bed what they had just done to Millers.



On January 8, 1993, Aleman and both Singleton brothers were
indicted on federal charges arising out of the events of Novenber
15, 1992. A superseding indictnment filed on April 23, 1993 charged
the defendants with: (1) conspiracy to conmt armed carjacking,!?
(2) the conpleted carjacking offense,? and (3) using and carrying
a firearmduring and in relation to the conm ssion of a violent
crime.® Aleman was al so charged with a fourth count of attenpted
escape fromcustody.* GCeorge Singleton pleaded guilty to the first
and third counts of the indictnment and his case was severed.

Appel l ees Aleman and Heath Singleton noved to require the
prosecution to el ect between counts (2) and (3) on the grounds that
the constitutional principle of double jeopardy barred puni shnent
for both offenses. The district court agreed and ordered the
firearns count dismssed.® The United States tinely appeal ed the
di smissal of that count to this Court.® The question whether the
Fifth Anmendnent's doubl e j eopardy cl ause bars prosecution for both
arnmed carjacking and possession of a firearmin the comm ssion of

a violent crinme is one of first inpression in this Court.” W

118 U.S.C. § 371.
218 U.S.C § 2119.
218 U.S.C. § 924(c).
4 2 Rec. 430.

SUnited States v. Singleton, 824 F. Supp. 609 (E. D. La.
1993) .

618 U S.C. § 3731.

" \WW have uncovered no opinions of other Circuits bearing
directly on this question. The issue has split the district
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review de novo the district court's legal conclusion that such a

dual prosecution is indeed barred.

.
A Sections 2119 and 924(c) Fail the Bl ockburger Test
The Fifth Amendnent's double jeopardy clause protects a
crim nal defendant against, inter alia, "nultiple punishnents for

t he sane offense".® W apply the Bl ockburger v. United States® test

to determne whether two different statutes punish the sane

of fense. Bl ockburger requires us to conpare the two statutes at

issue and ask "whether each provision requires proof of an

additional fact which the other does not".1° |If either statute

courts, although a small majority of the reported district court
cases agree with our conclusion that doubl e jeopardy does not bar
cunul ative puni shnent for carjacking and a firearns charge under
18 U.S.C. 8§ 924(c). Cases finding no double jeopardy bar include
United States v. Sabini, --- F. Supp. ---, 1994 W. 31871 (S. D
Fla. Jan. 19, 1994); United States v. Payne, --- F. Supp. ---,
1994 WL 9503 (S.D. Chio Jan. 13, 1994); United States v. Zukinta,
830 F. Supp. 418 (E.D. Tenn. 1993); United States v. Harwood, 834
F. Supp. 950 (WD. Ky. 1993); and United States v. MHenry, 830
F. Supp. 1020 (N.D. Onio), appeal dismid, 993 F.2d 1548 (6th Cr
1993) (table) (dism ssing on jurisdictional grounds w thout
reachi ng doubl e jeopardy issue). Qur own reasoning in this case
nmost cl osely resenbles that of the Sabini opinion. Cases holding
t hat doubl e jeopardy bars cumul ative punishnents for violations
of 88 2119 and 924(c) include United States v. Smth, 831 F

Supp. 549 (E.D. Va. 1993) (citing the district court's opinion in
this case); and United States v. More, 832 F. Supp. 335 (N. D
Ala. 1993).

8 North Carolina v. Pearce, 395 U S. 711, 717 (1969),
overruled in part on other grounds, Al abama v. Smith, 490 U. S
794 (1989).

9 284 U.S. 299 (1932).

10 1d. at 304. The Bl ockburger "sane el enents" test is the
only hurdle the prosecution nust overcone to avoid a double
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contains no elenent not also found in the other statute, the

statutes "fail" the Blockburger test and the defendant nay not be

puni shed under both of them"in the absence of a clear indication
of contrary legislative intent".* The two statutory of fenses need
not be identical to constitute the sane of fense for doubl e j eopardy

pur poses. 12 The Bl ockburger inquiry focuses on the statutory

el ements of the offenses,!® not on their application to the facts
of the specific case before the court.* Thus, the question is not
whether this violation of 8 2119 also constituted a violation of
8 924(c), but whether all violations of the former constitute
violations of the latter.

The second count of the indictnment against Al eman and Heath
Singleton charged themw th carjacking in violation of 18 U S. C
§ 2119. Section 2119 provides that:

Whoever, possessing a firearmas defined in section 921

of this title, takes a notor vehicle that has been

transported, shipped, or received in interstate or

foreign commerce fromthe person or presence of another

by force and violence or by intimdation, or attenpts to

do so, shall--

(1) be fined under this title or inprisoned not nore
than 15 years, or both

j eopardy bar. See United States v. Dixon, 509 U S ---, 113 S
Ct. 2849, 125 L. Ed. 2d 556 (1993) (rejecting "sane conduct" test
of Gady v. Corbin, 495 U S. 508 (1990)).

11 Whalen v. United States, 445 U. S. 684, 692 (1980).
12 See Brown v. Chio, 432 U. S. 161, 164 (1977).

3 lannelli v. United States, 420 U.S. 770, 785 n.17 (1975).

14 See, e.0., United States v. Wodward, 469 U.S. 105, 108
(1985).




(2) if serious bodily injury (as defined in section
1365 of this title) results, be fined under this title or
i nprisoned not nore than 25 years, or both, and

(3) if death results, be fined under this title or
i nprisoned for any nunber of years up to life, or both.

We read 8§ 2119 to require proof of four elenments to convict:
the defendant, (1) while possessing a firearm (2) took fromthe
person or presence of another (3) by force and violence or
intimdation (4) a notor vehicle which had noved in interstate or
forei gn comrerce. 1®

The third count of the indictnent charged Al eman and Heath
Singleton with using or carrying a firearm during a crine of
violence in violation of 18 U S.C. 8 924(c). In pertinent part,

§ 924(c) provides:

(1) Whoever, during and in relation to any crine of
violence . . . uses or carries a firearm shall, in
addition to the punishnent provided for such crine .
be sentenced to inprisonnent for five years

(3) For purposes of this subsection the term"crine
of violence" neans an offense that is a fel ony and--

(A) has as an elenent the use, attenpted use,
or threatened use of physical force against the
person or property of another, or

(B) that by its nature, involves a substanti al
risk that physical force against the person or
property of another nmay be used in the course of
commtting the offense.

15 W do not disapprove of the Sabini court's division of
these sane facts into six elenents. See Sabini, --- F. Supp. at
---, 1994 W 31871, at *3.




The relevant portions of 8 924(c) require proof of only two
el ements: the defendant (1) used or carried a firearm (2) during
and in relation to a crine of violence.?!®

W agree with the district court that 8§ 924(c) does not
require the governnment to prove any fact beyond those required
under § 21109. Every defendant who violates 8§ 2119 necessarily
violates 8 924(c). For double jeopardy purposes, the crinmes are
not distinct. W shall consider the two elenents of 8 924(c) in
turn and explain why they will always be satisfied when a def endant

violates § 21109.

1. "Using or Carrying" A Firearm

Carjacking is a crine only when the defendant has a gun.
Section 2119 requires that a defendant "possess[]" the firearm
while 8§ 924(c) requires that the defendant "use[] or carr[y]" it.
G ven the breadth that the Suprene Court has given to the "use or

carry" requirenent of & 924(c),! however, any defendant who

6 Smith v. United States, 508 U.S. ---, 113 S. C. 2050,
2053, 124 L. Ed. 2d 138, 147, reh'g denied, --- US ---, 114 S
Ct. 13, 125 L. Ed. 2d 765 (1993).

7 A firearmneed not be used as a weapon to violate
8§ 924(c). Smth v. United States upheld a defendant's conviction
for violating 8 924(c) when the defendant had nerely traded his
gun for cocaine. 508 U S at ---, 113 S. . at 2058, 124 L. Ed.
2d at 153 ("the phrase "uses . . . a firearm is broad enough in
ordinary usage to cover use of a firearmas an itemof barter or
commerce").

The Suprenme Court's opinion in Smth did not discuss the
term"carry" in 8 924(c). Congress, however, nust have intended
for that termto be given a simlarly broad reading. See S. Rep.
No. 225, 98th Cong., 2d Sess. 314 n.10, reprinted in 1984
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"possesses" a firearmwithin the neaning of § 2119 necessarily
"uses or carries" it. Accordingly, anyone who satisfies the first
el enent of § 2119 also satisfies the first elenment of 8§ 924(c).
There i s not hi ng manuf actured or suspect about the | egislative
hi stories of 88 2119 and 924(c) supporting our conclusion. I n
neither statute did Congress attenpt to demarcate a boundary
between the terns "possess" and "use or carry". | ndeed, in the
| egislative histories of both statutes the terns are occasionally
used i nterchangeably. For instance, the Senate conmttee report on
the 1984 amendnents to 8 924(c) refers to "the firearms use or

possession".! Senators DeConcini and Pressler both described the

carjacking statute as punishing those who "use" firearns in

carj acki ng. 2

US CCAN 3182, 3492 n. 10 ("Evidence that the defendant had a
gun in his pocket but did not display it, or refer to it, could
nevert hel ess support a conviction for “carrying' a firearm.

).

18 As discussed bel ow, we do not read § 2119 to authori ze
conviction on proof of "nere possession” of the firearm Rather,
there nmust be sone relation between the possession of the firearm
and the taking of the vehicle. Therefore, the cases the
governnment cites distinguishing "using or carrying" from"nere
possession" are inapposite. See, e.q9., United States v.

Feat herston, 949 F.2d 770, 776-77 (5th Cr. 1991), cert. denied,
--- UuSsS ---, 112 S C. 1698, 118 L. Ed. 2d 408 (1992), --- U.S.
---, 112 s. . 1771, 118 L. Ed. 2d 430 (1992), --- U S ---, 113
S. . 361, 121 L. Ed. 2d 274 (1992).

19°S. Rep. No. 225, at 314 n.10, 1984 U S.C.C A N at 3492
n. 10 (enphasi s added).

20 Senat or DeConci ni expressed reservations about "the
provision [of 8§ 2119] that nakes the use of a firearm an
essential elenent of the crinme”. 138 Cong. Rec. S17,960 (daily
ed. Oct. 8, 1992) (enphasis added). Senator Pressler stated that
arelated bill "represented a giant step forward in slow ng down
auto theft by subjecting carjackers who use firearns to severe
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2. "During and in relation to" a "crinme of violence"

Carjacking is always and wthout exception a "crine of
violence" as that termis defined in 18 U S C § 924(c)(3). At
oral argunent the governnent hypothesized that taking a car by
threats or intimdation while coincidentally possessing a firearm
would violate 8§ 2119, but not 8§ 924(c) because no violence was
used. W reject that hypothesis. No actual violence need occur
for a crime to be a "crinme of violence" under 8 924(c)(3); it is
enough that there is a "substantial risk™ of physical force being
used agai nst another's "person or property". Armed carj acki ng
al ways presents a substantial risk of force being used against a
victimreluctant to surrender his or her vehicle. Even those who
conply with the carjacker's demands are at substantial risk, as
denonstrated by the fate of Wlliam Millers in this case.

W are left, then, with the governnent's argunent that it is
possible to commt armed carjacking without using or carrying a
firearm "during and in relation to" a crime of violence. o
course, because possession of a firearm is an elenent of
carjacking, a firearmw | always be used or carried "during" the
of fense. That | eaves the requirenent that the firearm be used or
carried "in relation to" the crine.

The governnment urges that a § 2119 conviction can rest on
"mere possession” of the firearm regardl ess of whether the firearm

had any "relation to" the offense. At oral argunent, the

gover nnent hypot hesi zed that a defendant could violate § 2119 by

Federal crimnal penalties”. |1d. (enphasis added).
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taking a vehicle while carrying a pistol in his knapsack, even if
the pistol was never brandi shed. That scenario, however, does not
constitute "nmere possession”; a firearmis obviously carried "in
relation to" a crine even if the defendant does not plan to use it
unl ess things go awy. A better exanple of "nere possession"” would
be this: a woul d-be carjacker, carrying only a dagger and an enpty
knapsack, demands that the victim at knifepoint, surrender his
car. Wiile the victimis conplying, a passerby casually drops a
firearminto the carjacker's open knapsack, w thout the carjacker
noticing. Unqgquestionably the carjacker had "nere possession" of a
firearm during the offense. But can that admittedly unlikely
scenari o be what Congress neant to punish when it condemmed the
evils of "armed carjacking"? W think not. The firearmis central
to the crinme of carjacking. Too tenuous a connection between the
firearm and the taking of the vehicle renobves the defendant's
conduct fromthe range proscribed by § 2119. "Mere" possession of
the firearmis insufficient; some relation between the firearmand
the taking of the vehicle is required.?!

The legislative history of 8 2119 supports the view that a
firearm nust be possessed "in relation to" the carjacking.? The
House Judiciary Conmmittee's report on the bill that became § 2119

defined "arned carjacking" this way:

2l sabini, --- F. Supp. at ---, 1994 W 31871, at *3;
Har wood, 834 F. Supp. at 951 n.1; More, 832 F. Supp. at 337.
Contra Payne, --- F. Supp. at ---, 1994 W 9503, at *3-*4,

Zukinta, 830 F. Supp. at 421; MHenry, 830 F. Supp. at 1022.

22 See, e.d., supra note 20.
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The nost recent developnent in auto theft is "arned
carjacking." In these incidents, two or three crimnals
approach a car waiting at a traffic light, or stopped by
means of a deliberate "fender-bender" acci dent, and force
the driver to turn over the keys at qunpoint.??

Representative Schuner, an initial sponsor of the | egislation that
becanme § 2119, gave this description of the conduct at which the

bill was directed:

This bill . . . . wuld create a new offense for arned
carjacking--this is the nost recent innovation in auto
theft, in which the crimnal brazenly wal ks up to a car
waiting at a traffic light, points a gun at the driver,
and denands that the car be turned over. 2

That 8 2119 now requires that the gun be possessed "in
relation to" the offense is further denonstrated by the recent
introduction in Congress of legislation to repeal t hat

requirenent.? W conclude that a requirenment that the firearm be

2 HR Rep. No. 851(1), 102d Cong., 2d Sess. 15, reprinted
in 1992 U.S.C.C. A N 2829, 2831 (enphasis added).

24 138 Cong. Rec. E800 (daily ed. Mar. 24, 1992) (enphasis
added) .

25 Senators Liebernman and Pressler jointly introduced S. 942
for this purpose. Senator Lieberman described the need for the
new | egi sl ation this way:

We were all sickened by the Basu case--the carjacking

i n suburban Maryland. It was the collective horror
over that case that pronpted Congress |ast year to
federalize carjacking and provide stiff penalties for
the crime. lronically, the Iaw we passed |l ast year
could not be used to prosecute that crine, even if it
had occurred after the law s enactnent, because a gun
was not used in taking the car, although the carjacking
resulted in that innocent woman's death.

139 Cong. Rec. Sb5821 (daily ed. May 12, 1993) (enphasis added).
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possessed "in relation to" the carjacking is inplicit in § 2119.2¢
Therefore, proof of a violation of § 2119 al ways proves a viol ati on

of 8 924(c), and the tw statutes fail the Blockburger "sane

el ement s" test.

B. Congress Clearly Indicated an Intent to Punish Cumul atively
Viol ations of 8§ 2119 and 924(c)?’

Congress is presuned to know the Blockburger test and to

legislate with it in mnd.?2 Thus, when tw statutes fail the

Bl ockburger test, a presunption arises that Congress intended only

a single punishnment.?® That presunption can be overconme, however,

by a "clear indication of contrary legislative intent".3 Although

the issue is not free fromdoubt, we are satisfied that Congress
has clearly indicated its intent to punish cunul atively viol ations

of 88 2119 and 924(c).

26 Section 924(c) itself did not always contain the "in
relation to" | anguage. After Congress added the phrase "in
relation to" to 8 924(c), then-Judge Ant hony Kennedy, speaking
for the Court of Appeals for the Ninth Grcuit, held that the
anendnent had nerely nmade explicit a requirenent that was al ways
inplicit in the statute. See United States v. Stewart, 779 F.2d
538, 539-40 (9th Cr. 1985). Just as a requirenent of a
relati onship between the firearmand the offense was inplicit in
8§ 924(c) before the 1984 amendnent, so is it inplicit today in
§ 21109.

27 | amindebted to Judge Hi ggi nbot ham for nmuch of the
anal ysis and | anguage of this section of the opinion.

28 Albernaz v. United States, 450 U. S. 333, 341-42 (1981).

29 See Whal en, 445 U.S. at 692.

30 1d. (enphasis added); see also Al bernaz, 450 U S. at 340
(1981).
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1. The Text of 8§ 924(c)
W begin with the text 8 924(c),3 which provides, in part,
t hat :

Whoever, during and in relation to any crinme of violence
or drug trafficking crinme (including a crinme of violence
or drug trafficking crime which provides for an enhanced
puni shment if commtted by the use of a deadly or
dangerous weapon or device) . . . uses or carries a
firearm shall, in addition to the punishnent provided
for such crime of viol ence or drug trafficking crlne be
sentenced to inprisonnent for five years, :

The italicized clause states that Congress intended for § 924(c)'s
five-year sentence to be inposed cunulatively with the punishnent
for the predicate drug-related or violent crine.® Accordingly,
8§ 924(c) clearly indicates Congress's intent to punish cunul atively
violations of 88 924(c) and 21109. That clear indication of
Congress's intent saves the statutes fromthe double jeopardy bar

even though they fail the Bl ockburger test.

We shal |l next deal with two objections to this concl usion, one
based on the | egislative history of § 924(c) and the ot her based on
t he chronol ogi cal order in which 88 2119 and 924(c) were enacted.
Al t hough neither objection is without force, we do not find them

per suasi ve.

31 The text of the statute is the best indicator of
Congress's intent to inpose cumulative punishnments. See United
States v. Zabaneh, 837 F.2d 1249, 1258 (5th Cr. 1988).

3218 U.S.C. 8 924(c)(1) (enphasis added).

3% See United States v. G bbons, 994 F.2d 299, 301-02 (6th
Cr.), cert. denied, --- US ---, 114 S. C. 202, 126 L. Ed. 2d
160 (1993); United States v. MIls, 835 F.2d 1262, 1264 (8th Cr
1987) (per curiam
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2. The Legislative Hi story

The defendants/appellees' chief argunent turns on the
| egislative history of the 1984 anendnents to 18 U S.C. 8§ 924(c).
They contend that the anmendnents |imted the application of
8§ 924(c) to a certain class of statutes: those providing for a
hi gher "enhanced" sentence if a deadly weapon is used. The
district court agreed that the 1984 anendnents had effectively
limted 8§ 924(c). 3

The defendants' argunent is as follows. Section 924(c) was
revised in 1984 in part to overturn two Suprene Court deci sions,

Si npson v. United States® and Busic v. United States. 3 Sinpson and

Busic had held § 924(c) inapplicable to statutory offenses which

included their own "enhancenent" provisions for the use of a

34 824 F. Supp. at 611. The limtation the district court
saw in the 1984 anendnents was not quite the one urged by the
defendants. Al though the district court discussed the S npson
and Busic cases, it concluded that that portion of the
| egislative history was "irrel evant here because carjacking has
no enhancenent penalty for the use of a firearnf. 1d. Instead,
the district court noted that the 1984 anendnents changed the
predi cate offenses for the application of §8 924(c) from "any
felony" to "any crinme of violence". 1d. W consider that change
uni mportant to this case, because carjacking is plainly a "crinme
of violence" within the neaning of 8 924(c)(3).

3% 435 U. S. 6 (1978).
3 446 U.S. 398 (1980).
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firearm?3 The legislative history of the 1984 anmendnents st ated

Congress's displeasure with those Court deci sions:

[ T] he Suprenme Court's decisions in Sinpsonyv. United
states, and Busic v. United States, have negated
[ 8 924(c)]'s use in cases involving statutes . . . which
have their own enhanced, but not mandatory, punishnent
provisions in situations where the offense is commtted
W t h a dangerous weapon. These are precisely the type of
extrenely dangerous offenses for which a mandatory
puni shment for the wuse of a firearm is the nopst
appropri ate.

[ S] ubsection 924(c) shoul d be conpletely revised to
ensure that all persons who conmt Federal crinmes of
vi ol ence, including those crines set forth in statutes
whi ch already provide for enhanced sentences for their
comm ssion with a dangerous weapon, receive a nmandatory
sentence, without the possibility of the sentence being
made to run concurrently with that for the underlying
offense or for any other crime and wthout the
possibility of a probationary sentence or parole.?3®

What Congress was concerned about in 1984, the defendants contend,
was t he absence of nmandatory m nimum penalties for using a firearm

even when the statutes included an "enhancenent" provision for the

3" The defendant in Sinpson was convicted of bank robbery
under a statute which authorized an enhanced penalty (a maxi num
fine of $10,000 instead of $5,000, and a nmaxi mum prison term of
25 years instead of 20) if the robbery was commtted "by the use
of a dangerous weapon or device". 435 U. S. at 7. 1In Busic, the
def endants were convicted of assaulting a federal officer under a
statute which authorized an enhanced penalty (a maxi num fine of
$10, 000 i nstead of $5,000, and a maxi mum prison termof ten years
instead of three) if the defendant "use[d] a deadly or dangerous
weapon". 446 U.S. at 401 n.4. The Court in each case held that
t hose "enhancenent" provisions could not be further enhanced by
adding to themthe firearmpenalties of § 924(c). 435 U. S at
16; 446 U.S. at 411.

% S. Rep. No. 225, at 312-13, 1984 U S.C. C. A N at 3490-91
(footnotes omtted, enphasis added).
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use of a firearm?3 The 1984 anendnents to § 924(c) therefore laid
down a nmandatory five-year mninum sentence. At the tinme § 2119
was enacted in 1992, however, nmandatory m ninum sentences were
requi red by the Sentencing Quidelines. Therefore, the defendants
conclude, the justification for the 1984 anendnents to 8§ 924(c)
does not apply to § 2119.

Al t hough this reading of the 1984 anendnents has sone force,
we do not think it sufficient to support the defendants' position.
The statute uses the phrase "including a crine of violence or drug
trafficking crinme which provides for an enhanced punishnment if
commtted by the use of a deadly or dangerous weapon or device".
Simlar | anguage appears in the |legislative history quoted above.
The ordinary sense of the word "including"” is "including, but not
limted to". Oher parts of the legislative history al so suggest
that Congress was not concerned exclusively wth overturning
Sinpson and Busic, but was nerely using Sinpson and Busic as
exanples of how the judiciary had gone astray in interpreting
8§ 924(c). The portion of the legislative history quoted above
opens with the foll ow ng sentence:

Part D of title X is designed to inpose a mandatory
penalty wi thout the possibility of probation or parole,

3% Section 2119 is not such an "enhancenent" statute. The
ki nds of statutes at issue in Sinpson and Busic provi ded one
| evel of punishnment if the offense was commtted wthout a
danger ous weapon, and anot her hi gher punishnent if a dangerous
weapon was used. Carjacking, however, as defined in § 2119,
al ways requires a gun. Thus, there is no "enhanced" sentence if
a gun is used; rather, if no gun is used, there is no violation
of § 2119.

16



for any person who uses or carries a firearmduring and
inrelation to a Federal crine of violence.?

That broad statenent does not purport to limt the application of
8§ 924(c) to statutes containing an "enhancenent" provision for the
use of a firearm The use of "any person” in the text just quoted,

and the use of "all persons” in the earlier quotations fromthe
| egislative history, make it clear that Congress wanted to stack

8§ 924(c)'s punishnent atop all predicate crines that came within

the statute, not just the Sinpson/Busic variety of predicate crines

for which the statutes i ncl uded "enhancenent" provi sions.* Because

0SS, Rep. No. 225, at 312, 1994 U S.C.C A N at 3490
(enphasi s added).

41 ' n 1981, Congress considered and rejected an anendnent to
8 924(c) that would have excluded fromits reach those statutes,
like 8 2119, in which use or possession of a deadly weapon was
al ready an el enent of the predicate offense. The Senate report
on the 1981 crine bill discussed the effect of the proposed
revision to 8§ 924(c):

[ T he purpose of this section [8 924(c)] is to create a
separate basis of crimnal liability for the possession
or enploynent of any firearm destructive device, or
danger ous weapon in the comm ssion of a crine because
of the potential danger posed to human life by such
conduct. . . . \Where, however, the nature of the

of fense itself involves using or possessing a weapon,
the factor of potential danger to life has al ready been
taken into account, and there is no reason to permt
the pyram di ng of offenses and puni shnent through
application of this section. Accordingly, the

Comm ttee does not intend that this section be
construed to apply where the underlying offense is one
i nvol ving the use or possession of a weapon of the type
here covered .

S. Rep. No. 307, 97th Cong., 1st Sess. 890, mcroforned on Sup.
Docs. No. Y 1.1/5:97-307 (U S. Gov't Printing Ofice). Congress
rejected the proposed change to 8 924(c), suggesting that
Congress intended 8 924(c) to apply even when use of a deadly
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carjacking is a "crine of violence" under 8§ 924(c)(3), we hold that
Congress clearly indicated its intent to cunmul ate the puni shnent of

§ 924(c) with the punishnent of § 2119.

3. The Chronol ogi cal Order of the Statutes

We turn next to an objection not raised by the defendants, but
consi dered persuasive by many of the district courts that have
found a double jeopardy violation in cases involving 88 2119 and
924(c). These courts have noted that 8§ 2119 is the newer statute,
havi ng been enacted two years after the nost recent anmendnents to
8 924(c). Because 8 2119 does not refer to 8 924(c), according to
this line of reasoning, cunulative punishnents for carjacking and
the firearns charge are not clearly indicated.

The district court in this case stated that "[a]s the nore
specific statute and the |ater expression of Congress, section
2119, “carjacking', takes precedence over the general firearm

statute, section 924(c)".# The district court in United States v.

Moore also thought +the order of the statutes' enactnent

di spositive:

If 8 924(c)(1) had been enacted after § 2119, instead of
vice versa, there mght be an argunent that Congress
i ntended to puni sh the sanme conduct tw ce. However, this
court is as unwilling to conclude that Congress intended
in 1992 to do in a convoluted and strained way what it
could so easily have acconplished by the use of plain

weapon was al ready an el enent of the predicate offense.
42 824 F. Supp. at 611.
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English as it is to doubt Congressional constitutiona

under st andi ng. ©

This line of reasoning relies on two crucial facts. First,
8§ 2119 is the newer statute, and second, 8§ 2119 does not refer to
8§ 924(c). We consider neither fact sufficient to support the
conclusion that double jeopardy bars cunul ative punishnents for
violating 88 2119 and 924(c). Congress may nmake a pl ai n st at enent
of its intent to stack punishnents in a specified class of crines
as it did in 8 924(c). Once Congress does that, it need not
reiterate that intent in any subsequent statutes that fall within
the previously defined class. The More approach would require
Congress to repeat itself, restating in each subsequent enact nent
an intention Congress thought it clearly expressed once already.
W see no reason to require such a convoluted approach to
| awmaki ng. Even if we were disposed to do so, however, we could
not adopt the Moore approach w thout placing ourselves in tension
wth two |ines of established authority. First, the Moore approach

isintension with Mssouri v. Hunter,* in which the Suprene Court

upheld two M ssouri statutes against a doubl e jeopardy chall enge.
One of the two statutes crimnalized robbery; the other, simlar in
purpose to 8 924(c), inposed an enhanced penalty on those guilty of
"armed crimnal action". |In sustaining the two statutes against a
doubl e j eopardy challenge, the Court did not require the M ssour

legislature to nake a clear statenent for enhancenent in each

43 Mbore, 832 F. Supp. at 337.
44459 U. S. 359 (1983).
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statute, but only in the general enhancenent provisionitself. The
Court's reasoni ng suggests that once Congress has stated a general
intention to i npose cunul ative puni shnments in 8§ 924(c), it need not
do so again in 8§ 2119.

Second, the Moore approach is in tension with a |line of cases
uphol di ng cunul ati ve punishnents under 8§ 924(c) and 18 U S. C
8§ 2113, the federal bank robbery statute. As the governnment's
brief points out, several GCrcuits, including this one, have held
that 8 924(c) expressly authorizes cunulative punishnments under
88 2113 and 924(c) notw thstanding the absence of any nention of
cunulation in 8§ 2113 itsel f.* Congress was no doubt aware of those
cases when it expressly nodel ed 8§ 2119 on federal robbery statutes
like & 2113.4 To hold that 8 924(c) authorizes cunulative
puni shment with 8 2113 but not with 8§ 2119 would be to establish

4% See, e.g., United States v. lLanzi, 933 F.2d 824, 825-26
(10th Cr. 1991); United States v. Holloway, 905 F.2d 893, 894-95
(5th Gr. 1990); United States v. Harris, 832 F.2d 88 (7th G
1987); United States v. Shavers, 820 F.2d 1375, 1377-78 (4th G
1987); United States v. Blocker, 802 F.2d 1102, 1104-05 (9th G
1986); United States v. Doffin, 791 F.2d 118, 120-21 (8th Cr.),
cert. denied, 479 U S. 861 (1986).

46 The House Judiciary Conmittee's report on 8§ 2119
i ndi cates that federal robbery statutes |ike 8§ 2113 served as
nmodel s for the new carjacki ng statute:

This Section creates a new federal offense for arned
carj acki ng, punishable by inprisonnent for up to 15
years. The definition of the offense tracks the

| anguage used in other federal robbery statutes (18
US C 8§ 2111, 2113, and 2218). The of fender nust
possess a firearmduring the crinme, and the stolen
aut onobi |l e must have noved in interstate commerce.

H R Rep. No. 851(1), at 17, 1992 U.S.C.C A N at 2834.
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different standards for statutes Congress intended to be treated
t he sane.

Congress's authorization of multiple punishments in 8 924(c)
establishes a general rule of enhancenent from which Congress is
free to depart in later statutes if it chooses. Absent |anguage
expressing a departure from 8 924(c), however, we nust read the
|ater enacted statutes in harnony with Congress's previously
expressed intent to inpose cunul ative punishnments.* Accordingly,
we hold that Congress may clearly indicate its intent to inpose
cunul ative punishnments in either of two challenged statutes; it
need not do so in both. W further hold that the order in which
the statutes are enacted is irrelevant to the anal ysis--as | ong as
Congress has clearly indicated an intent to inpose cumulative
puni shnments in either statute, the statutes pass constitutiona

nmust er.

47 \W agree with the district court's assessnent of this
argunent in United States v. Sabini:

Congress has already nmade clear its intent of
permtting cunul ati ve puni shnent under section 924(c),
t hrough the 1984 anendnent to section 924(c). Nothing
in the previously di scussed Suprene Court cases

requi res Congress to reassert such intent as to
subsequently enacted statutes that involve firearns.
Therefore, Congress' failure to explicitly address the
interplay of the two statutes when it enacted section
2119 does not serve to negate the broad intent: of
section 924(c).

Sabini, --- F. Supp. at ---, 1994 W 31871, at *5.
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L1l

This is a close case and we do not consider the analysis we
have given of 88 2119 and 924(c) to be the only one a reasonable
m nd could accept. The issues involved are inportant and have
provoked t hought ful debate anong the nenbers of the panel. W are
satisfied, however, that Congress has nmade a sufficiently clear
indication of its intent to inpose cunulative punishnments for
violations of 8§ 924(c) and all crinmes of violence, including
"carjacking", to satisfy the requirenents of the Doubl e Jeopardy
Cl ause. Accordingly, we REVERSE the district court's dismssal of
Count |11 of the indictnents in this case, and REMAND t he case to

the district court with instructions to reinstate those charges. *

48 The def endant s/ appel |l ees al so face state charges for
mur der and ki dnappi ng arising out of the events of Novenber 15,
1992. For that reason, the Texas Crimnal Defense Lawers
Associ ation and the National Association of Crimnal Defense
Lawers, as amci curiae, invite us to reconsider the
constitutionality of the "dual sovereignty" exception to double
jeopardy in this case. W decline the invitation. None of the
appel l ants raised the constitutionality of the "dual sovereignty"
exception in their briefs, and we generally do not allow amci to
rai se issues not raised by the parties absent exceptional
ci rcunstances. See Resident Council of Allen Parkway Village v.
United States Dep't of Housing & Urban Devel opnent, 980 F.2d
1043, 1049 (5th Gr.), cert. denied, --- U S ---, 114 S. C. 75,
126 L. Ed. 2d 43 (1993). Even if the constitutionality of the
"dual sovereignty" doctrine were properly before us, however, we
are bound by Suprene Court precedent uphol ding the doctrine.
See, e.q9., Heath v. Al abama, 474 U.S. 82 (1985). It is to that
Court am ci mnust address their argunents.
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