UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3387

UNI TED STATES OF AMERI CA,
Appel | ee,
ver sus
CARLOS |. M RQ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana

(August 8, 1994)
Bef ore W SDOM and JONES, Circuit Judges, and COBB," District Judge.
COBB, District Judge:

Carlos I. Mro appeals his sentence for mail fraud. W
find no error and AFFI RM

| . Backgr ound

Carlos I. Mro (Mro) engineered an i nsurance scamwhi ch
resulted in the collapse of the Louisiana based Angl o-Anerican
| nsurance Conpany (Anglo). The State of Louisiana |licensed Anglo

to do busi ness in August, 1986. Primarily, Angl o nmarketed workers
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conpensati on i nsurance. The conpany was purportedly reinsured by
the Angl o- Anerican International Reinsurance Conpany (Reinsurer),
operated out of Dublin, |Ireland. Mro operated the insurers,
directed their solicitation of business, and successfully sought
| oans on the conpani es' behal f.

Unfortunately for the policy holders, Anglo and its
Rei nsurer were shans. After receiving premum paynents from
various subscribers, Anglo would forward these funds overseas to
the Reinsurer. This gave the appearance that certain risks were
covered. In reality, however, Mro instead deposited portions of
these receipts into foreign bank accounts for personal use. O her
portions of the proceeds were funnell ed back i nto Angl o' s accounts,
fraudulently inflating the conpany's assets. Wth increased
assets, Anglo <could (and did) secure loans and receive
aut horization from the Louisiana Departnent of |Insurance to
underwite nore policies.

In addition to the reinsurance farce, Anglo received
favorable treatnment from the Louisiana Departnent of |nsurance,
wth which the conpany filed quarterly and annual statenents
reflecting its solvency. The favorable treatnent was a product of
bribes sent by Mro to M. Sherman Barnard, the then Louisiana
Comm ssi oner of |Insurance. However, when Barnard failed to secure
re-el ection, his successor | aunched an i nvestigation into Loui siana
i nsurance fraud. Before long, the fraud becane evident, and Anglo
was placed in liquidation. Anglo's collapse caused a total |oss

esti mated at over $20, 000, 000. 00.



The United States secured an indictnment charging Mro
wth eighteen counts of mail fraud and one count of noney
| aundering arising out of his activities in the Eastern District of
Loui si ana. Subsequently, the governnment acquired a superseding
i ndi ctment which dropped two of the nmail fraud counts. The
remai ning mail fraud counts charged Mro with recei pt through the
mai | of blocks of prem um checks from its policy holders, the
proceeds of which contributed to execution of the fraudul ent
schene. The noney | aundering count charged Mro with executing
bank transfers to London in an attenpt to conceal the source of
money unlawful ly obtained fromthe mail fraud.

Per haps coincidentally, Mro was visiting Spain at the
time the grand jury returned its original indictnent. When the
United States began extradition proceedings, Mro was arrested and
held in custody there. Mro spent approximately eight nonths in
Spanish custody during the pendency of the extradition.
Utimately, Spain extradited Mro but limted prosecution to the
mai | fraud counts because the charge for noney | aundering did not
state an offense under Spanish |aw. Mro was returned to the
United States in July, 1992.

After negotiating with federal authorities, Mro agreed
to plead guilty to certain charges. The plea agreenent provided,

inter alia, that Mro would plead guilty to counts one through

si xteen of the superseding indictnent and fully cooperate with | aw
enforcenent authorities in related prosecutions. |In exchange, the

governnment (1) woul d not prosecute Mro for the remai ni ng count for



money | aundering; (2) would not proceed with prosecution for
rel ated noney | aundering charges pending in the Mddle District of
Loui siana; and (3) would bring the extent of Mro's cooperation to
the attention of the district court, and, in the governnent's
di scretion, acknowl edge Mro's substantial assistance prior to
sentencing pursuant to 8 5K1.1 of the United States Sentencing
Qui del i nes.

Mro entered guilty pleas on Novenber 18, 1992. He then
assisted federal authorities in four related prosecutions. As
prom sed, the governnent sent a |letter to the court advising it of
the extent of Mro's service. Prior to sentencing, the governnent
menorialized the letter by filing a 85K1.1 notion to acknow edge
substanti al assistance.

On May 26, 1993, the district court inposed sentence.
That court reasoned that counts one through nine involved mailings
that occurred prior to the effective date of the Quidelines and
sentenced Mro to five years on each count, all to run
concurrently. As to the remaining counts, the court applied the
Gui delines and i nposed a forty-six nonth termon each count, also
to run concurrently.?2 Wth respect to these counts, the district
court calculated Mro's offense | evel using the entire $20, 000, 000.
See U S.S.G 8 2F1.1(b)(1). The court ordered the forty-six nonth
CGui delines sentence to run consecutive to the five year pre-

Qui del i nes sentence for a total sentence of 106 nonths. The court

2 The district court applied the Guidelines in effect at the tinme the
of fenses were committed, to avoid an ex post facto challenge. References to the
GQuidelines in this opinion are those applied by the district court.
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considered the 85K1.1 notion, but chose not to grant a downward
departure. This appeal tinely foll owed.

1. Di scussi on

W will affirm Mro's sentence unless he establishes
“that it was inposed in violation of the |law, was i nposed because
of an incorrect application of the Guidelines, or is outside the

range of applicable Guidelines and is unreasonable.” United States

v. Parks, 924 F.2d 68, 71 (5th Cr. 1991).
A

Mro first argues that his consecutive sentences for
pre-Quidelines and Cuidelines offenses violate Double Jeopardy.
The district court took into account the total anmount of the |oss
for purposes of conmputing Mro's offense | evel because the | oss was
i ncapabl e of division between the pre-Cuidelines and Cuidelines
counts. Mro argues that when the loss attributable to pre-
Cui del i nes of f enses cannot be apportioned fromCui del i nes of f enses,
Double Jeopardy requires the <court to run the sentences
concurrently.

We have consistently rejected simlar argunents and do so
again today. For starters, in Parks, we held that district courts
possess w de discretion to inpose consecutive sentences for pre-
Gui delines and Cuidelines offenses. 924 F.2d 68, 71 (5th Gr.
1991). We relied on Judge WI kins' conclusion that "nothing in the
gui delines or the Sentencing Reform Act precludes the court from
ordering that a sentence inposed on a pre-guidelines count be

served consecutively to a sentence i nposed on a gui delines count."



Parks, 924 F.2d at 73 (quoting United States v. Watford, 894 F.2d

665, 669 (4th Gr. 1990) (WIlkins, J., Chairman of the United
States Sentencing Comm ssion)). Judge WIkins had enphasi zed one
fundanental distinction between pre-Cuidelines and Cuidelines
sentences: Parole is available for the forner, but not the latter.
Watford, 894 F.2d at 670. We concluded that nothing in the
Sent enci ng Ref ormAct precl uded a judge, when fashi oni ng what he or
she believes an appropriate punishnent, from ordering consecutive
sentences. Parks, 924 F.2d at 73.

To be sure, Parks did not expressly decide the Double
Jeopardy chal |l enge here presented. We did, however, reject the

argunent in United States v. Gaudet, 966 F.2d 959, 963 (5th Cr.

1992), cert. denied, 113 S. C. 1294 (1993). As the governnment

points out, the constitutional issue is really the sane question
addressed by Parks. In multiple punishnent cases such as this, the
issue is sinply whether Congress intended to allow consecutive
sentences when it enacted the Sentencing Reform Act. This court
canvassed that question in Parks and di sposed of it. W recognize

the apparently contrary position taken by the Ninth Crcuit in

United States v. Nwven, 952 F.2d 289, 294 (9th Gr. 1991).

However, we are bound by our prior holdings in Parks, Gaudet, and

nmost recently, United States v. Kings, 981 F.2d 790, 794-95 (5th

Cir. 1993). W therefore hold that Mro's consecutive sentences do
not vi ol ate Doubl e Jeopardy.
B

Mro's second challenge is that the Quidelines apply to



all of his convictions because the mail fraud schene straddl ed
Novenber 1, 1987, the effective date of the Sentencing ReformAct.
He argues that because the guideline conmmentary requires grouping
of mail fraud offenses, the district court was bound to order
consecutive sentences on all counts. W disagree.

The Quidelines apply to all offenses commtted after

Novenber 1, 1987. United States v. Wite, 869 F.2d 822, 826 (5th

Cir.), cert. denied, 490 U S 1112, 109 S.C. 3172, 104 L.Ed.2d

1033 (1989). The Cuideline comrentary suggests grouping of mai

fraud counts which conprise part of a single course of conduct with
a single crimnal objective representing one conposite harmto the
victim US. S.G 8§ 3D1.2. W are bound by the commentary when it
interprets or explains a gqguideline unless it violates the
Constitution or a federal statute, or is inconsistent with or a

pl ainly erroneous reading of that guideline. United States v.

Stinson, us _ , 113 S.C. 1913, 1917-18 (1993). However, we

read Stinson only to nmean that courts are bound by the commentary
wWth respect to offenses that are actually covered by the
Cui del i nes thensel ves. Congress has nmade it plain that the
Guidelines apply only to crinmes commtted after Novenmber 1, 1987
Anticipating this reading of Stinson, Mro urges that his
convictions arose as part of a continuing or "straddl e" offense.
W have recognized that the uidelines cover sone offenses
initiated prior to Novenber 1, 1987, yet conpleted after that date.
See Gaudet, 966 F.2d at 961 (collecting cases). A perfect exanple

is aconspiracy initiated prior to Novenber 1, 1987, but conti nuing



by virtue of a co-conspirator's overt act done after that date.

See United States v. Devine, 934 F.2d 1325, 1332 (5th Gr. 1991);

United States v. Wiite, 869 F.2d 822, 826 (5th Cr.), cert. denied,

490 U. S. 1112, 109 S.Ct. 3172, 104 L.Ed.2d 1033 (1989). 1In such a
case, the conspiracy conviction is sentenced pursuant to the
Cui del i nes because the crine itself would not have been conpl eted
until after Novenber 1, 1987.

Just because crimnal activity takes place over a period
of tinme does not nean it is a continuing or "straddle" offense.
Puni shnent s under the mail fraud statute, 18 U.S.C. § 1341, and the
conspiracy statute, 18 U S. C § 371, are quite different.
Execution of a schene to conmt mail fraud is puni shabl e once per

mailing. United States v. Bl ankenship, 746 F.2d 233, 236 (5th Cr

1984). Notw thstanding the continuing nature of the schene itself,
each mailing constitutes a conpleted offense. 1d. W therefore
hold that the district court correctly inposed pre-Cuidelines
sentences for mailings occurring prior to Novenber 1, 1987, even
though the mailings were part of a continuing course of conduct

whi ch overl apped the effective date of the Sentencing Reform Act.

See United States v. Osum 943 F. 2d 1394, 1400 n.2 (5th Gr. 1991);
accord United States v. N ven, 952 F.2d 289, 293 (9th Gr. 1991).

C.
Mro also challenges the district court's denial of a
downward departure. Mro argues that he provided substantial
assistance to the authorities, and the governnent's filing of a

nmotion under U S S G 8§ 5K1.1 entitled him to the requested



departure. W disagree.
The decision to grant a 8 5K1.1 notion is commtted to

the discretion of the sentencing court. United States v. Daner,

910 F.2d 1239, 1240-41 (5th Cr.), cert. denied, 498 U S 991

(1990). Therefore, even assum ng the governnent files a notion
under 8§ 5K1.1, a defendant is not entitled, as a matter of right,
to the requested departure. Daner, 910 F.2d at 1241. Moreover,
generally, a claim on appeal that a sentencing judge refused to
depart fromthe Guidelines and inposed a | awful sentence provides

no ground for relief. United States v. Buenrostro, 868 F.2d 135,

139 (5th CGr. 1989), cert. denied, 495 U. S. 923 (1990). This court

will affirm a refusal to depart from the CQuidelines unless the

refusal was in violation of law. Buenrostro, 868 F.2d at 139.° In

t he past, we have declined to question a sentenci ng judge's refusal
to depart based on a defendant's claim that he had provided
substantial assistance to authorities under US S G § 5Ki1.1

United States v. Rojas, 868 F.2d 1409, 1410 (5th GCr. 1989).

Because it does not appear that the district court violated any | aw

when it refused the downward departure, we reject Mro's argunent.*

8 We have al so suggested that a remand m ght be appropriate when the
record reveal s that the sentencing judge erroneously believed it |acked the
authority to depart. See, e.q., United States v. Solinman, 954 F.2d 1012, 1014
(5th Cir. 1992); United States v. Mller, 903 F.2d 341, 349 n.10 (5th Cr. 1990).
However, the record in this case plainly reflects that the district judge was
aware of his authority to grant the requested departure. Consequently, Soliman
and M1l er have no application

4 Both parties rely on Daner to assune that the district court's
denial of the 8 5K1.1 notion is reviewable on appeal under the abuse of
di scretion standard. Surprisingly, neither party cited Rojas in its brief to
this court, although Rojas decided the sane issue as Daner. Mre inportantly, we
decided Rojas prior to Daner. Wen faced with conflicting panel opinions, the
earlier controls our decision. See, e.q., Snith v. Penrod Drilling Corp., 960

F.2d 456, 459 n.2 (5th Gr. 1992); United States v. Fields, 923 F.2d 358, 360 n.4
(5th Cir.), cert. denied, 500 U.S. 937 (1991). Consequently, under Rojas, Mro's
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D.

M ro next contends he was deni ed due process because the
district court punished him for exercising rights wunder the
extradition treaty between the United States and Spain. He argues
that a greater sentence was inposed because the governnent could
not prosecute him for noney |aundering under the extradition
treaty. W disagree.

Under the doctrine of specialty, "the requisitioning
state may not, wthout perm ssion of the asylum state, try or
puni sh the fugitive for any crines commtted before the extradition

except the crines for which he was extradited." Shapiro v.

Ferrandina, 478 F.2d 894, 905 (2d Cr.), cert. dismid., 414 U S

884 (1973). The extradition treaty between Spain and the United
States provides that "the person extradited under the present

Treaty shall not be detained, tried or punished . . . for an

argunent that the sentencing court refused to depart downward and i nposed a
| awf ul sentence provides no valid claimfor relief.

O course, in this case, the discrepancy is a distinction without a
difference. Even if we were to reviewthe district court's application of §
5K1. 1 under the abuse of discretion standard, we woul d easily concl ude no abuse
of discretion occurred. The governnment's § 5K1.1 notion apprised the district
court of Mro's cooperation and assistance in four other insurance fraud
prosecutions. At the sentencing hearing, the court considered this notion and
remarked, "after |ooking at all the facts and circunstances of this case | didn't
think the downward departure would send the right nessage to other people who
m ght be inclined to engage in simlar conduct as M. Mro. And | thought that
as a general deterrent it was a mistake to depart downward in this case, and
chose not to depart downward." The district court further justified the sentence
by noting that the Guidelines in effect at the tine of the offenses did not
adequately take into account the total |oss caused by Anglo's coll apse

The Pre-Sentence | nvestigation Report (PSR) supports the district
court's conclusion. The PSR suggests that an upward departure m ght have been
appropri ate because the total |oss caused by Anglo's coll apse was nuch greater
than contenplated by the Guidelines. Additionally, the PSR states that an upward
departure m ght have been pernmitted on the grounds that governnental functions
had been di srupted because the ultinmate burden of Anglo's failure would be borne
by the taxpayers of Georgia and Loui siana. Even under Daner, after exam ning al
of the facts and the circunstances of this case, we would not conclude that the
district court abused its discretion when it denied the § 5K1.1 notion

10



of fense other than that for which extradition has been granted.™
Treaty on Extradition, My 29, 1970, U S.-Spain, art. XlIl, 22
UST. 737, 744. Spain extradited Mro on only the mail fraud
counts, apparently because Spani sh | aw does not prohi bit nor punish
nmoney | aunderi ng.

Mro's argunent on this issue rests entirely on certain
coments nmade by the district court at sentencing. Qur reviewis
therefore governed by the plain error standard because Mro could
have rai sed the point when the trial court's coments were nmade but

failed to do so. See United States v. Davis, 954 F.2d 182 (4th

Cr. 1992). Under FED. R CRM P. 52(b), "[p]lain errors or defects
af fecting substantial rights may be noticed al t hough they were not
brought to the attention of the court.” Feb. R CRM P. 52(b).
This avenue is necessarily narrow, to encourage tinely objection
"so as to provide the trial judge an opportunity to avoid or
correct any error, and thus avoid the costs of reversal." United

States v. Chaney, 662 F.2d 1148, 1151 n.4 (5th GCr. 1981).

In United States v. O ano, the Suprene Court recently

defined the limtations to plain error review _  US _ , 113
S.C. 1770 (1993). First, there nmust be an error, that is, a
deviation from a legal rule, unless the rule has been waived

A ano, 113 S.C. at 1777. Second, the error nust be "clear" or
"obvious." Id. Third, the substantial rights of the defendant
must have been adversely affected. 1d. at 1777-78. In the usual
case, this requires the defendant to nake a specific show ng of

actual prejudice. Id. at 1778. Finally, our review is

11



di scretionary, and we nmay only correct an error neeting the above
essentials if it "seriously affects the fairness, integrity or
public reputation of judicial proceedings." 1d. at 1779; see also

United States. v. Rodriguez, 15 F.3d 408, 415-16 (5th Cr. 1994).

Governed by these standards, we cannot vacate this
sentence because of any asserted violation of the specialty
doctrine. W nmay assune, arguendo, that increasing a sentence to
conpensate for unextradited crines m ght under pr oper
circunst ances, be a deviation froma legal rule such that it would
constitute error. However, d ano cautions that "the Court of
Appeal s cannot correct an error pursuant to Rule 52(b) unless the

error is clear under current | aw. VWhen we review this record as

a whole, United States v. Young, 470 U.S. 1, 16 (1985), we are not

convinced that the district court plainly erred. First, it is
undi sputed that Mro was never formally prosecuted for noney
| aundering. In addition, although the district court remarked that
t he consecutive sentences were (at | east partially) inposed because
of Mro's fight against extradition, these statenents were nade in
response to a plea for a nore |lenient sentence. To this extent,
the district court appears to have been sinply unsynpat hetic toward
a fugitive. Finally, the PSR did not recommend the court take into
account as relevant conduct that Mro could not be prosecuted for
any renmaining noney |aundering charges. We therefore cannot

conclude that the district court clearly and obviously erred.?®

5 We al so doubt that Mro would be able to succeed in nmaking a
specific showing of prejudice. |In order to prove that the asserted error
af fected his substantial rights, Mro surely nmust have standing to raise this

12



W additionally enphasize that we allow plain error
reviewinonly the nost limted of circunstances so as not to upset
the "careful balancing of our need to encourage all trial
participants to seek a fair and accurate trial the first tine
around agai nst our insistence that obvious injustice be pronmptly

redressed.” Young, 470 U.S. at 15 (quoting United States v. Frady,

456 U. S. 152, 163 (1982)). Plain error review is discretionary,
exercised only when the failure to do so would result in a

m scarriage of justice. d ano, U S at , 113 S. . at

1779. Left unchecked, a plain error results in a mscarriage of
justice only when the error "seriously affects the fairness,
integrity, or public reputation of judicial proceedings.” 1d.
Even if we were to speculate that the district court
erred when it announced this sentence, the error is not the sort
which seriously affects the fairness, integrity, or public
reputation of judicial proceedings. After Mro induced the public
to purchase bogus insurance, he pleaded guilty and was convicted
for sixteen counts of mail fraud. The district court announced
nunmerous reasons for this sentence. Anmong them was the thought
that the applicable Guidelines did not fairly account for the total
| oss, which exceeded $20, 000, 000. The sentencing judge al so not ed,
in addressing the 8 5K1. 1 notion, that the sentence would generally

deter others fromcommtting simlar frauds. |In short, consecutive

objection. In United States v. Kaufman, 874 F.2d 242, 243 (5th Cr. 1989), we
suggested that a crimnal defendant has no standing to argue the specialty
doctrine when the asylumstate has failed to raise an objection to the

proceeding. There is no indication that Spain has objected to Mro's sentence.
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terms for pre-Cuidelines and Guidelines counts were plainly within
the district court's discretion to inpose. W are satisfied that
the record supports Mro's total sentence and are convinced that
the failure to correct Mro's asserted error will not result in a
"mscarriage of justice." W therefore decline his invitation to
vacate the sentence on the ground that it violated the doctrine of
specialty.®
E

Mro finally contests his sentence as being excessive
when conpared with others simlarly situated. This argunent need
not long detain us. |In the first place, we are sonewhat skeptica
of this argunent insofar as there has been no showng that the
defendants with whom Mro would seek to align hinself were
sentenced under the sanme or simlar circunstances. That is, he has
failed to specify, which of those defendants, if any, were
sentenced for both pre-Cuidelines and Cuidelines offenses. There
i kewi se is no indication whether the nenbers of Mro's "conpari son
pool" played as significant a role as Mro hinself. Finally, we
note that both the pre-Quidelines and t he Gui deli nes sentences were
wthin the applicable statutory and GCuidelines ranges. W
therefore hold that Mro has failed to show that his sentence was

di sproportionately excessive when conpared with others simlarly

situated. See United States v. Goldfaden, 959 F. 2d 1324, 1332 (5th

Cr. 1992) (rejecting disparity argunent when defendant failed to

6 For the sane reasons, we reject Mro's argunment that the sentence
violated the plea agreenent. The plea agreenent sinply incorporated the
l[imtations set forth by the extradition treaty.
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establish that differing sentences were unwarranted).

[11. Concl usion

Today we hold that Mro's consecutive sentences do not
vi ol at e Doubl e Jeopardy. In addition, the district court correctly
declined to group all the mail fraud counts, and Mro has failed to
show how the denial of the downward departure violated any |aw.
Mro has not shown plain error with regard to his claimthat he was
puni shed for exercising extradition rights. Lastly, the record
does not support Mro's argunent that he received a sentence that
was di sproportionately excessive when conpared with others. Qur
di sposition of this case nmakes it unnecessary for us to consider
whet her the district court should be disqualified in the event of
a remand. Mro's sentence is therefore

AFFI RVED.
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