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Appeal from the United States District Court for the Eastern
District of Louisiana.

Bef ore REAVLEY and JONES, Circuit Judges, and JUSTICE, District
Judge.

EDITH H JONES, G rcuit Judge:

The Cty of New Oleans' Vieux Carre Conm ssion, the New
Oleans City Planni ng Comm ssion, and the New Ol eans Gty Council
all approved the site for a world-class aquarium and riverfront
park in 1987. That year a group of landowners in the Vieux Carre
National Hi storic Landmark District—the French Quarter—di sgruntl ed
wth the "historic inpact" of the project, filed suit to arrest its
construction. Relying on the Rivers and Harbors Act, 33 U S.C. 8§
403, which was designed to protect the navigable waterways of the
United States, and the regulations found in 33 CF.R 8§ 320
through 330, the plaintiffs have nmanaged to survive two prior

dism ssals of their action by the district court by appeal to this

"District Judge of the Eastern District of Texas, sitting by
desi gnati on.



court.! Despite our reluctance to accept fully the reasoning of
the district court, we find no barrier to termnating this
litigation since no neaningful relief to the plaintiffs is
presently possi bl e.

The park project, properly characterized as "i nconsequenti al ,"
fell within the scope of the Corps' nationwi de permt process
Al t hough the Corps' conceded om ssion of conpliance with its
internal historical review regulation renders the park's permt
technically flawed, neither the regul ations nor the RHA authori zes
Vieux Carre to renedy that problem

l.

The two previous opinions by this court have significantly
narrowed the issues. Utimtely, the Vieux Carre's fate is
predeterm ned by the level of historic review properly inported
into the provisions of the Rivers and Harbors Act (RHA).? Although
the RHA m ght appear to constitute an odd vehicle to resolve a
di spute over historic inpact, the provisions of the Act are
triggered because sone structures involved in the project were
built on the Bienville Street Warf. The RHA prohibits al
activities affecting the course, condition, |ocation, or capacity
of any navi gabl e water unl ess authorized by a permt issued by the

Arnmy Corps of Engineers. Vieux Carre Il, 948 F.2d at 1439 n. 2.

1See Vieux Carre Property Omers v. Brown, 948 F.2d 1436
(5th Gr.1991) (Vieux Carre Il ); Vieux Carre Property Omers,
Resi dents & Associates, Inc. v. Brown, 875 F.2d 453 (5th
Cir.1989), cert. denied, 493 U S. 1020, 110 S.C. 720, 107
L. Ed.2d 739 (1990) (Vieux Carre | ).

233 U.S.C. 8 403 et seq.



Vieux Carre | determned that only the park (in contrast to the
aquari unm segnent of the project could obstruct navi gabl e capacity
in waters of the United States so that it alone required a permt
fromthe Corps. Vieux Carre |, 875 F.2d at 462.3

That conclusion the Corps no |onger contests. Not all
permts are created equal, however; the burden on the Corps of
assessing historical inpact may vary consi derably as a repercussion
of the precise type of permt required. Specifically, the Corps is
aut horized to issue two types of permts, individual and general.
Vieux Carre IIl, 948 F.2d 1436 n. 3; 33 CFR § 325.5(a). I f an
individual permt is necessary, the formal historic review
consul tati on procedures nandated by Congress in Section 106 of the
National Hi storic Preservation Act (NHPA) are triggered. Vi eux
Carre |, 875 F.2d at 464. The Corps concedes that this type of
hi storic inpact analysis was never undertaken. Nevert hel ess, a
formof general permt that authorizes specific types of activities
W thout prior particularized approval of the Corps—the nationw de
permt-—was designed to expedite endeavors wth inconsequenti al
effects on the RHA concerns. See 33 CF.R 8§ 330.1 (stating that
nati onw de permts "are designed to allow certain activities to
occur wwthlittle, if any, delay or paperwork"). Projects exenpted
fromthe individual permt requirenment by virtue of the nationw de
permt nerely demand m nimal, informal consideration of historical

i npact . Vieux Carre |, 875 F.2d at 465 ("nationwide permts

SMore precisely, this court held that the Corps' conclusion
that the aquarium project would not affect navigation was not
arbitrary and capricious. |d.



aut horizing truly i nconsequential activities are not trigger[s]" of
t he NHPA).

In the Corps' judgnent the construction of the park satisfied
the criteria for sanction under the nationwde permt. The
district court held on remand that this conclusion was not
arbitrary or capricious, and in accord with this court's directive
the district court further inquired whether the park project was
"so inconsequential that it does not trigger NHPA " Vieux Carre
1, 948 F. 2d at 1448. |Inferring that the proper neasure of whether
an activity i s consequential is its inpact on navigation, the court
hel d that since the park spawned no effect on navigation the Corps
need not activate the procedures demanded by the NHPA

Al t hough Vieux Carre challenges these conclusions in this
appeal, its nore cogent assaults address the district court's
deductions from these prem ses. I ndeed, the crux of this
protracted litigation assunes that the district court correctly
resol ved the NHPA question. I nstead, the enigmatic question
persists as to whether the § 330.5(a)(3) nationwi de permt is—er
ever was—valid "given that the Corps did not follow its own

regul ations at 8§ 330.5(b)(9)."* Vieux Carre ||, 948 F.2d at 1449,

433 CF.R 8 330.5(b)(9) (1986) provides in relevant part:
That, if the activity may adversely affect historic
properties which the National Park Service has listed
on, or determned eligible for listing on, the National
Regi ster of Historic Places, the permttee will notify
the district engineer. |f the district engineer
determ nes that such historic properties may be
adversely affected, he will provide the Advisory
Council on Historic Preservation an opportunity to
coment on the effects on such historic properties or
he will consider nodification, suspension, or
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Sinply, the Corps' "conce[ssion] that it did not evaluate the
historic inpact of either phrase of the project"® viol ates even an
interpretation of section 330.5(b)(9) demanding solely pro fornma
consi deration.®

The district court held for the second tine that the
conpletion of the project rendered this difficulty noot. Once
again, this decision did not technically conply wth our
instructions on remand. Neverthel ess, the interpretation we
ascribe to the Rivers and Harbors Act is of little nore avail to
the plaintiffs.

1.
We proceed in this trilogy by first affirmng the district

court's careful treatnent of the "appropriateness" of a nationw de

revocation in accordance with 33 CF.R 8§ 325.7.
Vieux Carre |, 875 F.2d at 465.

5The district court ventured to finesse this conplication by
reexam nation of the issue. Applying an exception to the "l aw of
t he case" doctrine, the court concluded that the Fifth Grcuit's
determ nation "that the Corps concedes that it did not eval uate
the historic inpact of either phase if the project", see Vieux
Carre |, 875 F.2d at 465, has no support in the record, thereby
rendering it clearly erroneous. Upon reexam nation, the district
court held that the Corps had conplied with the regulation. 1In
particular, the court relied upon Col onel Brown, district
engi neer for the Corps, who testified that he and his staff has
di scussed the inpact of the park project on the French Quarter
and judged that no adverse inpact would result. Although a
review of the record in Vieux Carre | does | eave the appropriate
interpretation of the "concession" open to debate, the Corps had
several procedures at its disposal five years ago to bring this
m sunderstanding to the attention of the original panel of this
court. Wthout an unequivocal departure fromthe record,
revision at this late date of settled issues is inprudent in
I'ight of the superior know edge of the original panel of the
context of the "concession,” and the risk of undermning the
litigation decisions the parties adopted in reliance upon it.

5



permt and its assessnent of the activities as "inconsequential."
The Corps determned that the riverfront park project fell
within 8 330.5(a)(3) of its nationwi de permit program’ The court
found that there was no construction beneath the wharf, and the
di nensi ons of the wharf did not change. Critically, its maritine
pur pose as a general cargo wharf was preserved. Since an agency is
afforded "substantial deference” when it interprets its own
regul ations, Lyng v. Payne, 476 U S. 926, 939, 106 S.C. 2333,
2341, 90 L.Ed.2d 921 (1986), our inquiry is confined to whether
this judgnent was arbitrary or capricious. Considering that the
Corps' jurisdiction emanates from effects on navigable water,
eval uati ng whether the park resulted in a deviation in the original
plan or a different use for the wharf fromthe perspective of the
wharf's maritinme function is perfectly reasonable. Hence the
changes affecting landward surface are not ineligible for
aut hori zation by neans of a nationw de permt.
Simlarly, t he district court properly gauged

"I nconsequentiality" by reference to the project's inpact "on the

"The § 330.5(a)(3) nationwi de permt provides in relevant
part: The repair, rehabilitation, or replacenent of
any previously authorized, currently serviceabl e,
structure or fill, or of any currently serviceable
structure or fill constructed prior to the requirenent
for authorization, provided such repair,
rehabilitation, or replacenent does not result in a
deviation fromthe plans of the original structure or
fill, and further provided that the structure or fill
has not been put to uses differing fromuses specified
for it in any permt authorizing its original
construction.

33 CF.R 8 330.5(a)(3) (1986) (enphasis added).
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RHA concerns," i.e., the obstruction of navigable waters. See
Vieux Carre |, 875 F.2d at 465. In this respect, the fact that the
project had no effect on the ability of the wharf to function in
its "navigational" capacity proves crucial. Finally, even if the
deci sion on consequentiality should have considered the park's
historic inpact separately fromits inpact on navigable waters,
appel l ants have not carried their burden of denonstrating that the
Corps' decision was arbitrary and capricious. Wth the exception
of an occasional reference to the increased traffic and congestion
attributable to the devel opnent of the aquarium and park project,
appellants failed toidentify any specific relationshi p between the
park's devel opnment and historic preservati on consequences for the
French Quarter.® Consequently, no justification is apparent for
di sturbing the district court's conclusion that the Corps properly
denom nated the park project under its nationw de permt system
L1,

Because of the vitality of the Corps' concession that it did
not followits own historical inpact regulation, 8 330.5(b)(9), the
permt authorizing the park project, albeit appropriate, 1is
defecti ve. Conpliance with section 330.5(b)(9), requiring the
consideration of adverse historical inpact by the district
engineer, is a "condition" of activity licensed via the nati onw de

permt schene. See 33 CF.R 8§ 330.5(b) ("Conditions"). Since no

8Recal | that any increased traffic and congestion would be
relevant only to the extent it could be tied to the devel opnent
of the park as the aquariumis beyond the jurisdiction of the
Corps. See Vieux Carre |, 875 F.2d at 463.
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i ndividualized permt was ever sought for the park project, no
valid authorization exists. 33 CF.R § 330.1 ("Failure to conply
wth a condition does not necessarily nean the activity cannot be
aut hori zed but rather that the activity can only be authorized by
an individual or regional permt.") "Wthout a valid and
appropriate permt, the park project is unlawful under RHA § 10."
Vieux Carre |1, 948 F.2d at 1443 n. 22.

Al t hough this corollary manifests a ring of inportance, the
“unl awmful " shi bbol eth does not advance the cause of the Vieux
Carre. Indeed, the fact that the park is illegal may expose others
to draconi an consequences,® but the RHA statutory schenme does not
assi gn enforcenent prerogatives to these plaintiffs.

The Vi eux Carre cannot pursue an injunction to aneliorate the
violation of RHA 8§ 10. California v. Sierra Cub, 451 U S 287,
294, 101 s.&. 1775, 1779-80, 68 L.Ed.2d 101 (1981) (RHA does not
provide private right of action). Mreover, this court has already
rejected the suggestion that the Corps could be conpelled to
enforce the statute. Vieux Carre |, 875 F. 2d at 457 ("[NJo statute
requires the Corps to enforce the RHA provision that Vieux Carre

clains was violated here. In fact, 33 U.S.C. § 406 [0 explicitly

These are crimnal statutes. See 33 U. S.C. § 406 (persons
violating this title are guilty of a m sdeneanor punishable by a
term of inprisonment not exceedi ng one year and a fine of $500-
2,500).

"1 T] he renoval of any structures or parts of structures
erected in violation of the provisions of the said sections may
be enforced by the injunction of any district court exercising
jurisdiction in any district in which such structures may exist,
and proper proceedings to this end may be instituted under the
direction of the Attorney General of the United States." 33
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vests that authority in the Attorney General.")! And patently the
Attorney General may not be obliged to prosecute any offenders.
D anond v. Charles, 476 U. S. 54, 64-65, 106 S.Ct. 1697, 1704, 90
L.Ed.2d 48 (1986) (in American jurisprudence a private citizen
lacks a judicially cognizable interest in the prosecution or
non- prosecuti on of another).

The Arny Corps of Engineers is not, however, l|eft unbridl ed.
Q her parties, concerned with exposure to crimnal liability, nust
be notivated in the future to seek an after-the-fact permt. For
exanpl e, a need or desire for new construction or a nodification of

the park project nmay arise. As section 401 nakes it unlawful "to
construct or commence the construction"” of a structure w thout the
desi gnat ed approval, only the fool hardy woul d proceed i n such a new
venture in disregard of the statutory penalty. To issue such a
"valid" permt, the Corps could not circunvent the historical
revi ew process. If the contenplated activity warranted the
sinplified approach of the nationwide permt only  brief
consultation would be inplicated, ot herwi se, conplete NHPA

treat ment woul d be necessary. ?

| V.

U S C 8§ 406.

Yinterestingly, it is the Departnment of Justice that has
been defending the position of the Arny Corps agai nst the Vieux
Carre.

12Si nce the Corps cannot nodify, suspend, or revoke a permt
t hat does not exist, 8 325.6(a) has no application. No need
arises, therefore, to answer the difficult question whether or
not permts "expire." See Vieux Carre Il, 948 F.2d at 1444.
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For these reasons, we AFFIRM the judgnent of the district
court.

JUSTICE, District Judge, dissenting:

| wholly agree with the mgjority opinion, save for its
ultimate concl usion that no neaningful relief is now available to
plaintiff-appellant Vieux Carre. Vieux Carre | plainly hold that
Vieux Carre "has standing to assert its claimfor a declaratory
j udgnent agai nst the Corps." Vieux Carre Property Omers v. Brown,
875 F.2d 453, 459 (5th Cr.1989). The majority opinionis clearly
contrary to Vieux Carre | in this respect, and apparently fails to
give recognition to the law of the case doctrine. North M ss
Commruni cations v. Jones, 951 F.2d 652, 656 (5th Cr.1992), cert.
denied, --- US ----, 113 S C. 184, 121 L.Ed.2d 129 (1992).

| would reverse and remand this case, in order that Vieux
Carre may pursue the renedy made available to it under Vieux Carre
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