IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3277
No. 93-3284
UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
vVer sus

Rl CHARD DAVI S, SR,
Def endant - Appel | ant.
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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

JIMLEWS and JOEY GRAY,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(April 5, 1994)

Before H G3@ NBOTHAM and WENER, Circuit Judges, and KAUFMAN, "
District Judge.

H G3 NBOTHAM Circuit Judge:

A grand jury indicted R chard Davis, Sr., Jim Lews, Joey
Gray, Mark Facey, and Tom Coulton for conspiracy to kidnap WIIliam
H Speiss, Jr. inviolation of 18 U S.C. 8§ 1201(c). The grand jury

al so charged Davis, Lewis, and Gray for kidnapping in violation of

"‘District Judge of the District of Maryland, sitting by
desi gnati on.



18 U S. C 8§ 1201(a)(1) and (2). Davi s pleaded guilty. A jury
found Lewws and Gray guilty on both counts but acquitted Facey and
Coul ton. The district court sentenced Davis and Lewis to 78 nont hs
and Gray to 70 nonths inprisonnent. Davis, Lews, and Gay
appeal ed. Mich of this appeal revol ves around defendants' cl ai ned
defense that a kidnap victi mnust be alive and the victimhere was
dead, or so they thought. W affirm
| .

This exotic story has its genesis appropriately in a dispute
over business dealings in the Bird Cage, a wholesale exotic bird
supplier located in Louisiana. On July 13, 1992, Davis, the owner
of the Bird Cage, accused Speiss and other enployees of stealing
mer chandi se. The accusations turned viol ent when Davis started to
hurl obscenities and brandish a gun. Soon, Lewis and G ay,
enpl oyees of the Bird Cage, joined the nelee. Speiss started to
| eave the Bird Cage, but Davis and Gray bound him took his car
keys, interrogated him and poked hi mwith a si zeabl e wooden sti ck.
Finally, they placed himin a trailer.

After about an hour, Davis and G ay returned with the wooden
sti ck. Gray cursed Speiss and beat him with the stick. When
Spei ss began to scream Gay stuffed a gag in his nouth. After
Davi s had poked Speiss a fewtinmes with the stick, Davis and G ay
dragged Speiss to his car and heaved himinto the trunk. Davi s
demanded a confession from Speiss about the theft of store
property. He answered Speiss' denial of wongdoi ng by sl anm ng t he

trunk cl osed.



After Davis opened the trunk, he stuffed another gag in
Speiss' nouth and threatened to kill him Next, Davis and G ay
drove the car out of the Bird Cage parking lot with Speiss in the
trunk, battered and bl eeding. As they were | eaving, Lew s repl aced
Gray inthe car. Wth Davis driving, Lewis in the passenger seat,
and Speiss in the trunk, the three drove to M ssissippi. At one
point, Davis told Lewis that he thought Speiss was dead.

After Davis, Lew s, and Spei ss reached M ssissippi, Gay, who
had been follow ng in a car taken fromHarry Matthews, another Bird
Cage enpl oyee, drove away and dunped Matthews' car in a pond in
Nat chez, M ssi ssi ppi. He called relatives to cone pick him up
Davis and Lewis checked into a Natchez hotel under Davis' assuned
name. Lew s nmade several phone calls. Speiss remained in the
trunk. Early the next norning, Coulton and Facey arrived at the
hotel and di scussed what to do with Speiss.

In the early norning hours of July 14, 1992, Davis and Lew s
drove fromthe hotel with Speiss still in the trunk. Coulton and
Facey followed in another car. They drove for a couple of hours
before they found a rural field in which they planned to dunp
Spei ss' body. Seeing that Speiss was still alive, Davis and Lew s
pul Il ed hi mout of the trunk as he pleaded for his life. Davis told
Speiss to lie down in the back seat of the car. The party drove
south toward New Ol eans. Eventually, Davis and Lewi s t ook Speiss
to an apartnent in Mandeville, Loui siana.

At the apartnent, Speiss called his wife and son. Davi s,

Lew s, and Coulton began cleaning Speiss' wounds. Eventual | y,



Coul ton and Neil Ledett, another Bird Cage enpl oyee, all owed Spei ss

to escape. They assisted Speiss into his car and arranged a
meeting with his wfe. The next day, Speiss contacted the
aut horities. Gven the foul nature of the crine, the jury

convicted and the district court decided that the sentence should
not be paltry. Davis, Lewis, and Gray appeal ed.
.

Gray clains that the district court erred by refusing to
charge the jury that the defendants could not have conspired to
ki dnap and could not have actually kidnapped the victim because
t hey thought he had died after the beating. Lew s had proposed the
follow ng instruction:

You are hereby instructed that in order to establish a

violation of the Federal Kidnapping Act it is necessary

that the person being transported be alive because the

transportation of a dead body does not violate the

Federal Ki dnapping Act. Because the defendant believed

that the victi mwas dead there could not be a conspiracy

to kidnap the victi mor an actual ki dnapping. Therefore,

if you find that the defendant believed that the victim

was dead there could not be a violation of the Federal

Ki dnappi ng Act. Thus, defendant could not be guilty of

a violation of the Act.

Davis had told Lewis that he thought Speiss was dead. The fact
that the defendants had left Speiss in the trunk overnight and had
searched for a place to dunp his body also suggests that they
t hought the trunk contained a corpse rather than a |live person
The court did not nention the dead victimissue to the jury. No
party objected to the jury charge.

When no party objects at trial to a jury instruction, we wl|l

uphol d the charge absent plain error. United States v. Franklin,




586 F.2d 560, 569 (5th Cir. 1978), cert. denied, 440 U S. 972

(1979). Plain error occurs only when the instruction, considered
as a whole, was so clearly erroneous as toresult in the |ikelihood

of a grave mscarriage of justice. United States v. Varkonyi, 645

F.2d 453, 460 (5th Gr. 1981). In this case, the jury charge
offered a correct statenent of the |aw.

Lew s' proposed instruction was not accurate because a
defendant's m staken belief that the victimis dead is not a
defense to the ki dnappi ng offense. The federal kidnapping statute
provi des:

Whoever unlawfully seizes, confines, inveigles,
decoys, kidnaps, abducts or carries away and holds for
ransomor reward ot herwi se any person, except in the case
of a mnor by a parent thereof, when:

(1) the person is wllfully transported in
interstate or foreign conmerce;

shal | be puni shed by inprisonnment for any term of years
or life.

18 U.S.C 8§ 1201(a). Under this provision, the governnent nust
establish four elenents: (1) the transportation in interstate
comerce (2) of an unconsenting person who is (3) held for ransom

reward or otherwise, (4) such acts being done know ngly and

willfully. United States v. Jackson, 978 F.2d 903, 910 (5th Gr.
1992), cert. denied, 113 S.Ct. 2429 (1993).

It is true that under 8 1201(a) the defendants nust abduct a
live person who then nobves in interstate commerce. Feder al
ki dnappi ng does not cover transportation of a corpse across state
lines. From this fact, however, it does not follow that a

def endant who thinks he has a dead person but who in fact has a



live victimdoes not violate the federal kidnapping provision. |If
the defendant has abducted an unconsenting live body that then
noves in interstate comerce, he has violated the federa
ki dnapping law, even if he believed the person was dead.

To be sure, Jackson suggests that a federal kidnapper has to
knowi ngly and wi || fully abduct an unconsenting person, which could
only nean a live person, but the statute does not require that the
ki dnapper know that his victimis alive. Instead, it requires only
that he overconme the will of a victimwho then noves in interstate
commerce. Jackson did not confront the i ssue of whether a federal
ki dnapper must believe his victimis alive, but the question is

answered by t he express | anguage of the federal kidnapping statute.

L1,

Gray al so all eges that the evidence is insufficient to sustain
his conviction. W review the evidence, whether direct or
circunstantial, and all reasonable inferences drawn from the
evidence in the light nost favorable to the jury's verdict. United

States v. Pigrum 922 F.2d 249, 253 (5th Cr.), cert. denied, 111

S.C. 2064 (1991). W determne whether a rational trier of fact
could have found that the evidence established the essenti al

el enrents of the offense beyond a reasonable doubt. United States

v. Carter, 953 F.2d 1449, 1454 (5th Gr.), cert. denied, 112 S . C

2980 (1992).
Unfortunately for Gray, he waived his objection first nade at

the close of the governnent's evidence when he did not renew it at



the end of the trial. United States v. Daniel, 957 F.2d 162, 164

(5th Gr. 1992). Under these circunstances, we affirm the
conviction unless to do so would work a m scarriage of justice.
Id. Because the evidence was sufficient for the jury to find Gay
guilty of kidnapping conspiracy and kidnapping, sustaining this

convi ction entails no m scarriage of justice.

Gray points to what he sees as a |ack of proof that he ever
agreed to transport Speiss anywhere. Interstate transportation of
the victimis a jurisdictional question and not an el enent of the
crinme. Jackson, 978 F.2d at 910. The governnent proved beyond a
reasonabl e doubt that Speiss was transported in interstate
comerce. As well, anple evidence shows that Gray agreed to hol d,
detain, and transport Speiss against his wll. See id. The
governnent did not have to prove that Gray agreed to nove Speiss in
interstate commerce to prove federal Kkidnapping.

Next, Gray suggests that there was no testinony that the
parties entered into a conspiratorial agreenent. The governnent
need not prove that the all eged conspirators entered into a form
agreenent; the agreenent could have been silent or tacit. United

States v. Martin, 790 F.2d 1215, 1219-20 (5th GCr.), cert. denied,

479 U. S. 868 (1986). The governnent nust prove the exi stence of an
agreenent and the defendant's know edge of the conspiracy and his
voluntary participation. It has nmet this burden

Gray faults the district court for not instructing the jury on

the Pinkerton theory of liability, which inputes a conspirator's



substantive offenses to his coconspirators. Pinkerton v. United

States, 328 U. S. 640, 645-48 (1946). Gray cannot denonstrate
prejudice from a failure to instruct on the Pinkerton doctrine
because the omssion, if anything, deprived the jury of a
legitimate theory of conviction. See id.

| V.

Lew s chal l enges the adm ssion of Matthews' testinony about
the early stages of the conspiracy. WMtthews stated that Davis had
ordered Lewis to acconpany himto retrieve sone noney. After the
two had left in Matthews' car, Matthews recounted, Lew s, who had
a gun in his lap, called Davis. Matt hews said that, soon
thereafter, Lewis ordered him from the car and drove away.
Al t hough the district court excluded the testinony, Mtthews al so
stated that Lewis wanted himto act as if he had been beaten and
that Lewws had toreturnto the Bird Cage to help wwth Speiss. The
governnent argued that WMatthews' testinony showed when the
conspi racy began and howt he conspirators cane to possess Matt hews'
car wi thout Matthews.

Prior to Matthews' testinony, the governnent explained the
i ntended purpose of Matthews' story, but Lew s objected on the
basis that the testinony was i nadm ssi bl e character evidence. See
Fed. R Evid. 404(b). The district court ruled:

Vll, | would think that any conversation that the

defendant Lewis had that would place him within the
conspiracy prior to the tinme of his arrival at the scene

is admssible and is relevant. You have to be very
careful with the area in which you are dealing. |If there
are objections, specific objections, that you want to
make, make them and |I'll rule on them W'I|l see what
happens.



We review such evidentiary rulings under the abuse of discretion

doctrine. Jon-T Chem, Inc. v. Freeport Chem Co., 704 F.2d 1412,

1417 (5th Gir. 1983).

On appeal, Lewis again argues that Mtthews' story was
i nadm ssi bl e character evi dence under Rul e 404(b). This contention
fails to appreciate that the district court did not admt Matthews'
testinony pursuant to Rule 404(b), which would trigger the test in
United States v. Beechum 582 F.2d 898 (5th G r. 1978) (en banc),

cert. deni ed, 440 U. S 920 (1979), for determning the
adm ssibility of extrinsic evidence, but instead admtted the
testinony as intrinsic evidence of the conspiracy. Far from being
Rul e 404(b) evidence, Matthews' story and the i nferences drawn from
it establish both when the charged conspi racy began and when Lew s
knowi ngly and willfully join it.

V.

The district court enhanced the sentences of Davis and Lew s
by two |levels because they inflicted serious bodily injury upon
Speiss. U S.S.G 8 2A4.1(b)(2)(B). Serious bodily injury involves
extrenme physical pain or the inpairnent of a function of a bodily
menber, organ or nental faculty; it mght require nedical
intervention such as surgery, hospitalization, or physica
rehabilitation. U S S. G 8§ 1Bl1.1, application note 1(j). The PSR
had recommended such an enhancenent due to nunerous | acerations and
other injuries Speiss sustained during his ordeal.

Davis argues that Speiss suffered bodily injuries, but he

mai ntains that they did not rise to the level of serious bodily



harm The seriousness of Speiss' injuries is a fact inquiry

reviewable only for clear error. United States v. More, 997 F. 2d

30, 37 (5th Gir. 1993), cert. denied, 114 S. Ct. 647 (1993). The

district court found that Speiss' ailnments net the definition.
Davi s hinsel f had recogni zed on the road to M ssi ssi ppi that Speiss
seenmed nore dead than alive. The district court did not conmt
clear error.

Lewis also attacks his enhancenent for the infliction of
serious bodily injury, though he does so on different grounds.
Lew s admts that Speiss suffered serious bodily injuries, but he
contends that he did not participate in inflicting these injuries
and that he could not have foreseen such a vicious attack. Lews,
however, had plotted with Davis at the begi nning of the conspiracy
and had travelled to M ssissippi know ng that Speiss, certainly
injured and possibly dead, needed nedical attention nore than a
long ride in the trunk. Lewis is accountable for serious bodily
injuries because he reasonably could have foreseen them See
U S. S.G§ 1B1. 3(a)(1)(B).

VI .

A sentencing court nust increase the base offense | evel by two
points if it finds that a dangerous weapon was used. US S G
8§ 2A4.1(b)(3). The phrase "a dangerous weapon was used" neans t hat
a firearm was discharged or a firearm or "dangerous weapon" was
"otherwise used." U S S .G 8§ 2A4.1(b)(3), application note 2. A
"danger ous weapon" is an instrunent capable of inflicting death or

serious bodily injury. US S G § 1B1.1, application note 1(d).

10



The phrase "ot herw se used" neans that the conduct did not anount
to the discharge of a firearm but was nore than brandi shing,
di spl aying, or possessing a firearm or other dangerous weapon.
US SG § 1Bl1.1, application note 1(gQ). The district court
enhanced the sentences of Davis and Lewi s because the wooden stick
and the gun constituted dangerous weapons in the hands of the
conspirators.

The district court did not clearly err in determ ning that the
wooden stick and gun were dangerous weapons. The wooden stick
served as a dangerous weapon because of its characteristics (a
rather |l arge stick of manzanita wood, a hard wood used to make bird
cages) and the manner in which it was used by Gay (to beat Speiss
on his head, arns, and legs). Although Davis and Lewis did not
inflict major injuries with either the stick or the gun (Davis only
poked Speiss with the stick and Lew s spared the rod al together),
t hey coul d have reasonably foreseen the way in which Gray used the
sti ck. As well, Davis and Lewis used the stick and the gun
respectively in ways that intimdated Speiss. These facts justify
t he enhancenent .

VII.

Davis and Lewis challenge the findings of their respective
roles in the crine nmade in the sentencing proceeding. Davi s
mai ntains that he should not have received the four |evel
enhancenment under U.S.S.G 8 3Bl.1(a) for exhibiting | eadership of
or control over all of the five participants. The enhancenent in

8§ 3Bl.1(a) requires that the enterprise involve five or nore people

11



crimnally responsible for the offense, but not necessarily
convicted for the crine. US S G § 3Bl1.1, application note 1.
The district court found that Davis had |ed and controlled G ay,
Lew s, Facey, Coulton, and hinself. W reviewthe district court's
determ nation on this front under the clearly erroneous standard.

United States v. Mejia-Orosco, 867 F.2d 216, 221 (5th Cr.), cert.

deni ed, 492 U.S. 924 (1989).

Davi s does not dispute that he led Gay, Lewis, and hinself,
but he does claimthat he did not |ead Facey and Coul ton. The
district court could have enhanced Davis' sentence based on his
| eadershi p of Facey and Coul ton despite their acquittals. As well,
Facey and Coulton played a neaningful role in the crimnal
enterprise. The record confirnms the PRS s (and the district
court's) assessnment that Davis "direct[ed] the actions of [Coulton
and Facey]." Coulton was present when the hapless Speiss was
beaten and stuffed in the trunk. Once in the M ssissippi hotel,
Davis told Lewis to summon help. Lewis called Coulton and Facey
who drove to the hotel and acconpanied Davis and Lewis to the field
to dispose of the victim The governnent proved the presence of
five crimnally responsible participants.

Lew s challenges the court's determnation that he did not
play a mnor role in the offense. He contends that he shoul d have
received a two |l evel reduction in his sentence for his mnor role.
See U S.S.G § 3Bl.2 Again, the role of a defendant in the
offense is a sophisticated factual determ nation we |eave to the

district court wunder the protection of the clearly erroneous

12



standard. Mejia-Oosco, 867 F.2d at 221. The fact that Lewi s rode

to Mssissippi in the car that contained Speiss in its trunk,
participated in conversations with Davis concerning the di sposal of
Spei ss' body, and stood ready to di spose of the body suggests that
Lewws was not |ess cul pable than nobst other participants. See
US S G 8 3Bl.2, application notes 1 and 3.

AFFI RVED.
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