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Appeal from the United States District Court for the Eastern
District of Louisiana.

Bef ore JOHNSQN, GARWOOD, and JOLLY, Circuit Judges.

JOHNSQN, G rcuit Judge:

The Resol ution Trust Corporation (RTC) sued several officers
and directors (collectively, "the defendants") of a failed savings
and loan institution alleging 1) negligence, 2) breach of fiduciary
duty and 3) gross negligence. Under Fed.R Civ.P. 12(b)(6), the
district court dismssed the negligence and breach of fiduciary
duty clainms holding that they failed to state a claim on which
relief could be granted. The district court then certified this
case pursuant to Fed.R Cv.P. 54(b) and the RTC appeals. W
AFFI RM

FACTS AND PROCEDURAL HI STORY

For purposes of this appeal, only a brief recitation of the
facts 1s needed. On August 7, 1989, the Federal Hone Loan Bank
Board cl osed Sout h Savi ngs and Loan Associ ati on (" South Savi ngs"),
a federally-insured, state-chartered institution located in
Slidell, Louisiana. The Federal Savings and Loan |nsurance
Corporation (FSLIC) was initially appointed as receiver, but, after
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the passage of the Financial Institutions Reform Recovery and
Enf orcenent Act (FI RREA)! on August 9, 1989, the RTC succeeded the
FSLI C as receiver.

On August 9, 1992, the RTC filed the instant action against
t he defendants who were former directors or officers of South
Savi ngs. The RTC sought to recover |osses suffered by South
Savings al l egedly caused by the defendants' negligence, breach of
fiduciary duties and gross negligence.

The defendants noved to dismss, under F.R Cv.P. 12(b)(6),
the causes of action for negligence and breach of fiduciary duty
contending that these theories failed to state clains on which
relief could be granted. |In making these notions, the defendants
argued that section 1821(k) of FI RREA established gross negligence
as a national standard of liability for directors and officers of
federal |l y-i nsured depository institutions. The RTC, by contrast,
argued that federal common | aw survived the passage of FIRREA and
allows actions against directors and officers of depository
institutions based on sinple negligence.

The district court found that section 1821(k) did set a
federal standard of care of gross negligence and that any federal
comon law to the contrary was preenpted. As the RTC s negligence
and breach of fiduciary duty clains alleged |esser standards of
liability than gross negligence, the district court granted the
def endant s’ notions and di sm ssed those clains. The district court

then certified this case for interlocutory review pursuant to

'Pub. L. No. 101-73, 103 Stat. 183 (1989).
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Fed. R Cv.P. 54(b).

Accordingly, the RTC now appeals the district court's
dism ssal of its causes of action against the defendants based on
sinple negligence and breach of fiduciary duty contendi ng that
despite section 1821(k), these causes of action remai n vi abl e under
the federal common | aw. The defendants responded and were joi ned
by the Anerican Bankers Association and |ndependent Bankers
Associ ation of America who filed an amcus curiae brief which
voi ced that group's position that section 1821(k) created a federal
standard of gross negligence. Lastly, in a supplenental round of
briefing, the RTC advances for the first tine that even if it has
no causes of action for sinple negligence or breach of fiduciary
duty under federal common | aw, those causes of action are avail abl e
under Loui siana state |aw.

DI SCUSSI ON

The issues in this case involve questions of statutory
construction which we review under a de novo standard of review
Cruz v. Carpenter, 893 F.2d 84, 86 (5th Cr.1990).

1. Federal Common Law

The issue herein is whether the RTC can sue directors or
officers of federally-insured depository institutions for sinple
negl i gence and breach of fiduciary duty under the federal common
aw. The district court held that the RTC could not because the
court found that federal common | aw had been preenpted by the plain
| anguage of section 1821(k) which the court held established gross

negligence as the federal standard of care. This section states,



in pertinent part, that

[a] director or officer of an insured depository institution

may be held personally liable for nonetary damages in any

civil action by, on behalf of, or at the request or direction
of the Corporation ... for gross negligence, including any
simlar conduct or <conduct that denonstrates a greater
disregard of a duty of care (than gross negligence) including
intentional tortious conduct, as such terns are defined and
determ ned under applicable State |aw Nothing in this
paragraph shall inpair or affect any right of the Corporation
under ot her applicable |aw

12 U.S.C. § 1821(k).

Thi s i ssue of whether section 1821(k) preenpts federal conmon
| aw has been addressed by only one other federal appellate court.?
That court, in RTC v. Gllagher, 10 F.3d 416 (7th G r.1993),
concl uded that section 1821(k) preenpted federal common |aw and
that the sole cause of action against directors and officers under
federal |law was for gross negligence. This has also been the
conclusion of the majority of district courts that have addressed

this issue.® For the reasons stated below, we agree with these

2Two circuit courts have addressed the simlar issue of
whet her state comon law is preenpted by § 1821(k) and have held
that state common | aw standards which all ow causes of action
against directors and officers of federally-insured institutions
based on sinple negligence are not preenpted. FDIC v. Canfield,

967 F.2d 443, 448 (10th Gr.) (en banc), cert. denied, --- US -
---, 113 S.Ct. 516, 121 L.Ed.2d 527 (1992); FD C v. MSweeney,
976 F.2d 532, 538 (9th Cr.1992), cert. denied, --- U S ----,

113 S. Ct. 2440, 124 L.Ed.2d 658 (1993). These courts concl ude
that state law is preenpted only to the extent that states
attenpt to insulate directors and officers by establishing a nore
forgiving standard of care than gross negligence. Canfield, 967
F.2d at 447; MSweeney, 976 F.2d at 539. W do not decide this
guestion today.

3See FDIC v. Harrington, 844 F.Supp. 300, 304

(N.D. Tex. 1994); FDIC v. Gonzal ez- Gorrondona, 833 F. Supp. 1545,
1552 (S.D. Fla.1993); RTCv. Farner, 823 F. Supp. 302, 307
(E.D.Pa.1993); FDICv. Mntz, 816 F.Supp 1541, 1545
(S.D.Fla.1993); FD Cv. Bates, 838 F.Supp. 1216, 1220
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courts and hold that section 1821(k) preenpts federal comon | aw.

It is inportant to note at the outset the very limted role
of federal common |aw. Federal courts are not common |aw courts
possessi ng a general power to develop and refine their own rul es of
deci sion. Wayne v. Tennessee Valley Authority, 730 F.2d 392, 398
(5th Cir.1984), cert. denied, 469 U S. 1159, 105 S. . 908, 83
L. Ed. 2d 922 (1985); Erie RR v. Tonpkins, 304 US. 64, 78, 58
S.C. 817, 822, 82 L.Ed. 1188 (1938). Rat her, the direction of
national policy by the enactnent of a federal rule is "generally,
and purposely, reserved to the Ilegislative branch of the
governnent." Wayne, 730 F.2d at 398. Federal common lawis nerely
a necessary expedient "resorted to "in the absence of an applicable

Act of Congress' when federal courts are forced to consider
i ssues which cannot be answered from federal statutes alone.
M | waukee v. Illinois, 451 U S 304, 314, 101 S.C. 1784, 1791, 68
L. Ed. 2d 114 (1981) (quoting Clearfield Trust Co. v. United States,
318 U. S. 363, 367, 63 S.C. 573, 575, 87 L.Ed. 838 (1943)). Wen
Congress does speak to an issue previously governed by federa

common |law, the need to resort to this unusual |awraking by the

federal courts disappears. M | waukee, 451 U S. at 313-15, 101

(N.D.Ch.1993); RTC v. Chapman, No. 92-3188, slip op. (CD.III.
Cct. 16, 1992); RTC v. Hecht, 818 F.Supp. 894, 901 (D. Md. 1992);
FDIC v. Brown, 812 F.Supp. 722, 726 (S.D. Tex.1992); RIC v.

Gal | agher, 800 F. Supp. 595, 602 (N.D.111.1992); FDI C v. Barham
794 F. Supp. 187 (WD.La.1991); FDICv. MIller; 781 F.Supp
1271, 1275 (N.D.111.1991); FDICv. Mjalis, No. 89-1316, 1991 W

501602 (WD. La. October 31, 1991). Contra RTC v. Hess, 820

F. Supp. 1359, 1364 (D.Uah 1993); RTC v. Kidd, No. 93-CV-0059-J,
slip op. (D.Wo. April 16, 1993); RTC v. G bson, 829 F. Supp.
1110, 1118 (WD. M. 1993); FDICv. N hiser, 799 F. Supp. 904, 907
(C.D.111.1992).



S.C. at 1791.

I n assessi ng whet her congressi onal |egislation has preenpted
a federal common lawrule, "we start wwth the assunption that it is
for Congress, not federal courts, to articulate the appropriate
standards to be applied as a matter of federal law." 1d. at 317,
101 S .. at 1792. Even so, when Congress legislates in an area
governed by common law, it is not witing on a clean slate.
Rather, there is a longstanding principle that statutes which
i nvade the common |law are to be read with a presunption favoring
the retention of well-established principles, except when a
statutory purpose to the contrary is present. United States v.
Texas, --- US =----, ----, 113 S .. 1631, 1634 (1993). Thi s
principle applies to federal common |law as well as state conmon
[aw. |d.

In light of this principle, we note that it is not necessary
for Congress, in order to abrogate a federal common | aw provi si on,
to affirmatively proscribe the common |aw rule. M | waukee, 451
U S at 313-15, 101 S.C. at 1791. However, Congress nust "speak
directly" to the question addressed by the common law. 1d. After
considering the plain |Ianguage of section 1821(k), we find that
Congress did "speak directly" to the issue of the federal standard
of care for directors and officers of federally-insured depository

institutions thus preenpting any resort to federal comon | aw. *

“We do not find this conclusion to be at odds wth
McSweeney, 976 F.2d at 538. The issue before the McSweeney Court
was whether a state comon | aw standard of sinple negligence was
preenpted and thus any | anguage in that opinion to the effect
that federal comon | aw was not preenpted by § 1821(k) is nerely
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The starting point for any question of statutory
interpretation is the statute itself. Absent a clearly expressed
legislative intent to the contrary, " "that |anguage nust

ordinarily be regarded as concl usive.' Kai ser Al um num & Chem
Corp. v. Bonjorno, 494 U.S. 827, 110 S.Ct. 1570, 1575, 108 L. Ed. 2d
842 (1990) (quoting Consuner Product Safety Conmin v. GTE Syl vani a,

Inc., 447 U. S 102, 108, 100 S.C. 2051, 2056, 64 L.Ed.2d 766

(1980)). In this case, the statute clearly provides that "[a]
director or officer ... may be held personally liable for nonetary
damages in any civil action ... for gross negligence ... as such
ternms are defined and determ ned under applicable State law. " 12

US C 8 1821(k). It is difficult to conceive how Congress could
nmore clearly "speak directly" to the issue of the standard of care
for per sonal liability of directors and of ficers of
federal |l y-i nsured depository institutions. As Congress has spoken
to this area, the need to resort to federal common | aw no | onger
exi sts. Thus, whatever the content of federal common | aw nay have
been, it "nust yield to Congress' clear statenent that a gross
negli gence standard of liability applies." @Gallagher, 10 F.3d at
420.

Inurging us to reach a different conclusion, the RTC cont ends
that the gross negligence standard set out in section 1821(k) is
not exclusive. Section 1821(k), the RTC points out, provides that
a director or officer "may" be held |iabl e under a gross negligence

st andar d. If that section were neant to be exclusive, the RTC

di ct a.



argues, it would have said "may only." The RTC finds further
support for its argunent in the general savings clause of section
1821(k) which specifically preserves any right the RTC may have
under any ot her applicable aw. This other applicable | aw, the RTC
contends, includes federal common |aw which the RTC nmmintains
allows suits for sinple negligence.

The RTC s argunent is without nerit. First, the word "may" as
used in the first sentence of section 1821(k) enpowers the RTCto
bring a cause of action under the gross negligence standard set out
in the rest of the sentence. The RTC, however, woul d have us read
that word, not as an enpowernent, but rather as a qualification
whi ch underm nes the very cause of action the section creates. W
agree with the Gllagher court, though, that this term was not
meant to qualify the substantive part of the section providing for
a gross negligence standard.?®

Next, we reject the RTC s readi ng of the savings clause. That
clause states that "[n]Jothing in this paragraph shall inpair or

af fect® any right of the Corporation under other applicable |law."

"Read in context, the word "may' refers to the right of the
[RTC] to bring an action under this section. "My' cannot
reasonably be read to qualify the gross negligence liability
standard and is therefore irrelevant to the substance of the
provision." Gallagher, 10 F.2d at 420 (quoting Canfield, 967
F.2d at 450 n. 4 (Borby, J., dissenting)).

5The savi ngs cl ause provides that the RTC s rights under
other applicable law wll not be inpaired or affected. This
clearly inplies that the RTC s rights under sone |aw is being
inpaired or affected. FDIC v. Swager, 773 F. Supp. 1244, 1248
(D.Mnn.1991). Under the RTC s construction of the savings
cl ause, though, there is no law that is inpaired or affected
because all previous comon |aw remains effective and 8 1821(k)

merely grants the RTC an additional option. Had Congress
8



12 U.S.C 8§ 1821(k). If we were to construe that clause, as the
RTC suggests, to preserve federal comon |aw actions for sinple
negligence, then the explicit |anguage of the first sentence of
section 1821(k) which enunciates a cause of action for gross
negligence would be rendered a nullity. Wiy would the RTC ever
bring an acti on under section 1821(k), where it woul d have to prove
gross negligence, when it could bring an action under the federal
comon | aw and only be required to prove sinple negligence?
Readi ng the savings clause to nullify the substantive portion
of the section would violate "the el enentary canon of construction
that a statute should be interpreted so as not to render one part
i noperative." Muntain States Tel. & Tel. Co. v. Pueblo of Santa
Ana, 472 U.S. 237, 249, 105 S. . 2587, 2594, 86 L.Ed.2d 168 (1985)
(quoting Colautti v. Franklin, 439 U S 379, 392, 99 S. C. 675,
684, 58 L.Ed.2d 596 (1979)); In re Dyke, 943 F.2d 1435, 1443 (5th
Cir.1991). Moreover, were we to accept the RTC s argunents, the
general savings clause wuld drown out the nore specific

substantive provision.’ This would be contrary to another

intended this result it would have drafted the clause to read
that "[n]Jothing in this paragraph shall inpair or affect any
right of the Corporation under any applicable law. " 1d.
Accordingly, for this reason also, we find the RTC s construction
of the savings clause to be contrary to the plain neaning of the
statute.

Busi ness Funds, 682 F.2d 1149

‘But see Chenetron Corp. V.
s Court quoted wth approval the

(5th Gr.1982), wherein thi
fol |l ow ng | anguage:

The settled rule of statutory construction is that,
where there is a special statutory provision affording
a renedy for particular specific cases and where there
is also a general provision which is conprehensive
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i nportant canon of construction which teaches that the nore
specific controls over the general. Foreman v. Prudenti al
| nsurance Co., 657 F.2d 717, 723 (5th Cr.1981). Finally, it
sinply nmakes no sense that Congress would establish a cause of
action in one sentence and then render it a nullity in the next.
Accordingly we find that section 1821(k)'s retention of the RTC s
rights under "other applicable |aw' does not preserve a right to
bring a federal comon | aw action for sinple negligence in the face
of the gross negligence | anguage of the substantive part of the
section.

In addition, we find the RTCs argunents based on the
statute's legislative history to be insufficient to change this
concl usi on. In making the argunent that Congress intended a
federal common | aw action for sinple negligence to remain viable
after the passage of section 1821(k), the RTC relies nost heavily
on the Senate Report which provides that

[ Section 1821(k) ] enables the FDIC to pursue clains agai nst

directors or officers of insured financial institutions for

gross negligence (or negligent conduct that denonstrates a

greater disregard of a duty of care than gross negligence) or

for intentional tortious conduct.... This subsection does not
prevent the FDI C frompursuing cl ai ns under State | aw or under
ot her applicable Federal law, if such lawpermts the officers
or directors of a financial institution to be sued 1) for

violating a | ower standard of care, such as sinpl e negligence,
or 2) on an alternative theory such as breach of contract or

enough to include what is enbraced in the fornmer, the
special provision wll prevail over the general
provision, and the latter will be held to apply only to
such cases as are not wthin the forner.

ld. at 1168, n. 51 (quoting Montague v. Electronic Corp. of
Anmerica, 76 F.Supp. 933, 936 (S.D. N Y.1948) (citations
omtted)).
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breach of fiduciary duty.

S. Rep. No. 19, 101st Cong., 1st Sess., 135th Con.Rec. S6912 (daily
ed. June 19, 1989). This report, however, was not avail abl e when
the Senate initially voted on this bill. Rather, it was published
two nonths after the Senate initially voted. ld. at S6934.
Accordingly, this report is not entitled to substantial weight.
Gal | agher, 10 F.3d at 421; dCarke v. Securities Industry Ass'n
479 U.S. 388, 407, 107 S. . 750, 761, 93 L.Ed.2d 757 (1987)
(refusing to give substantial weight to a statenent made by the
sponsor of a law placed into the Congressional Record ten days
after the | aw was passed).

Mor eover, exam nation of all of the |egislative history, and
scrutiny of the sequence of events leading up to the bill's
passage, calls into question the conclusion of that report. This
law initiated in the Senate and, as originally drafted, it
explicitly provided for the exact sanme standard of liability which
the RTC now inplores us to judicially adopt. Specifically, it
woul d have allowed the RTC to bring a claim "for any cause of
action available at comon law, including, but not limted to,
negli gence, gross negligence, wllIful msconduct, breach of
fiduciary duty...." S, 774, § 214(n), 101st Cong., 1st Sess. at
105-06 (calendar N. 45, April 13, 1989). In the Senate debate,
however, several senators expressed concern over this provision

fearing that it would deter qualified individuals fromserving as

11



directors and officers.8
Senator Riegle, one of the bill's fl oor manager's, agreed that
this was a serious concern and thus he submtted an anendnent which
del eted any reference to sinple negligence. 135 Cong.Rec. $4451-
52. This anendnent, with only m nor changes, woul d becone section
1821(k). Speaking in favor of the anendnent, Senator Sanford
stated that
t hese changes are essential if we are to attract qualified
officers and directors to serve in our financi al
institutions.... The anmendnent would permt the FDICto bring
an action or direct others to bring an action against the
directors and officers of a financial institution if the
director or officer acted with gross negligence or conmtted
an intentional tort.
ld. at $S4276-77. This comment reflects the deletion of a sinple
negl i gence standard from section 1821(k).
Mor eover, the House version of FI RREA, which was passed after
t he Senate version and which was the version that energed fromthe
conference commttee and was voted into | aw, preserved the Senate's
renmoval of the sinple negligence standard. See Pub.L. No. 101-73,
103 Stat. 183 (Aug. 9, 1989), reprinted in 1989 U S.C C A N 86.
Further, the House-Senate Conference report confirnms that the
standard of liability under section 1821(k) is gross negligence:
Title Il preenpts State lawwi th respect to clains brought by
the FDIC in any capacity against officers or directors of an
i nsured depository institution. The preenption allows the

FDI Cto pursue clainms for gross negligence or any conduct that
denonstrates a greater disregard of a duty of care, including

8 n particular, Senator Heflin argued for an anmendnent "to
ensure that financial institutions are able to attract strong and

capabl e individuals as directors and officers."” 135 Cong. Rec.
S4264 (daily ed. April 19, 1989). Senator Conrad al so supported
Senator Heflin's request for an anmendnent. |[d.

12



intentional tortious conduct.?®
H R Conf.Rep. No. 222, 101st Cong. 1st Sess. 393, 398 (1989),
reprinted in 1989 U S.C C. A N 432, 437. This conference report is
entitled to great deference inasnuch as it represents the final
statenent of terns agreed upon by both houses of Congress. Davis
v. Lukhard, 788 F.2d 973, 981 (4th Cr.), cert. denied, 479 U S
868, 107 S.C. 231, 93 L.Ed.2d 157 (1986).

In sum it appears that the sponsors of the bill feared that
they could not get the votes needed for passage if they attenpted
toretain the standard of liability fromthe original draft of the
bill which would have explicitly allowed the RTC to bring sinple
negl i gence actions under the federal common |aw. Therefore, the
sponsors dropped that standard and put inits place a federal gross
negli gence standard of liability.

This conclusion that the sinple negligence standard of
liability was renoved from the statute is also supported by
postenactnent legislative history. Al t hough post - enact nent
| egislative history <cannot be given the sane weight as

cont enpor aneous | egislative history, we would be remss if we did

A maj or concern of this section was the trend in the states
of passing legislation that insulated directors and officers from
liability unless they were reckless or commtted w il ful
breaches. Hence, one purpose was of this section was to ensure
that the RTC could bring an action for gross negligence even in
the face of contrary state law. Thus, as explai ned by Senator
Riegle, this section preenpts state |aw at |east to the extent
that the state |law disallows an action against a director or
of ficer for gross negligence or for any conduct reflecting a
hi gher disregard of a duty of care than gross negligence. 135
Cong. Rec. S$S4278-79 (daily ed. April 19, 1989). As the issue we
face is whether federal common law is preenpted, the issue of
insulation by forgiving state legislation is not rel evant.

13



not consider it. Cannon v. University of Chicago, 441 U S. 677,
687 n. 7, 99 S.C. 1946, 1952, n. 7, 60 L.Ed.2d 560 (1979). I n
this case, we note that there have been two subsequent attenpts to
amend section 1821(k) to codify a sinple negligence standard.?°
These two attenpts to reinstate a sinple negligence standard belie
the RTC s position that the savings clause of section 1821(k), as
enacted, preserves a right to sue for sinple negligence under
federal common | aw

At best, the RTC has shown that the legislative history to
FI RREA is nmuddl ed and sends conflicting signals. However, this
hi story sinply does not denonstrate the kind of "clearly expressed
| egislative intention" needed to overcone the plain neaning of the

st at ut e. Kai ser Alum num 494 U.S. at 833-34, 110 S.Ct. at 1575.

0l n August 1991, the FDIC subnmitted to Congress a proposed
anended savi ngs cl ause which provided that:

Nothing in this subsection shall inpair or affect any
right of the [FDIC] under other applicable State or
Federal law, including a right to hold such director or
of ficer personally |iable for negligence.

Li ebol d, Federal Common Law. \What & Where?, in Cvil &
Crimnal Liability of Oficers, Directors & Professionals:
Bank & Thrift Litigation in the 1990's, 153, 161 n. 12
(Practicing Law Institute 1991) (enphasis added). Then,
after this proposal was w thdrawn, Congressnman Baker, at the
request of the FDIC, subm tted anot her proposed anendnment

whi ch woul d have provided that there would have been no

i npai rment of any right of the RTC

under any provision of applicable State | aw or ot her
Federal |aw, including any provision of common |aw or
any | aw establishing the personal liability of any
director or officer of an insured depository
institution under any standard pursuant to such | aw.

H R 3435, 102nd Cong., 1st Sess. 8§ 228 (Conmm Markup QCct.
18, 1991).
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That "plain nmeaning"” of the statute provides for gross negligence
as the federal standard of liability. As this statute "speaks
directly" to the issue of the standard of liability for directors
and officers of federally-insured depository institutions, we hold
that federal coomon lawin this area is preenpted. M I waukee, 451
U S at 313-16, 101 S.C. at 1791-92.
2. Loui siana Law

During the proceedings in the district court, and in its
first two appellate briefs before this Court, the RTC proceeded
wi th the understandi ng that the standard of |iability for directors
and officers of depository institutions under Louisiana |aw was
gross negligence. This was a well-founded belief as this Court
held exactly that in Louisiana Wrld Exposition v. Federal Ins.
Co., 864 F.2d 1147, 1151 (5th G r.1989).11 See also FSLIC v.
Shelton, 789 F. Supp. 1360, 1366-67 (MD.La.1992) ("There is no

'n Louisiana World Exposition, this Court was called on to
determ ne whether La.Rev. Stat.Ann. § 12:226(A) (West 1969)
described a sinple negligence or a gross negligence standard of
liability. Louisiana Wrld Exposition, 864 F.2d at 1149. This
statute established the standard of care applicable to directors
and officers of a nonprofit Louisiana corporation and it provides
t hat

[o]fficers and directors shall be deened to stand in a
fiduciary relation to the corporation and its nenbers,
and shall discharge the duties of their respective
positions in good faith, and with that diligence, care,
j udgnent and skill which ordinarily prudent nen would
exercise under simlar circunstances in |ike positions.

8§ 12:226(A). Reading this |language in |ight of Louisiana
case |law and the commentary, this Court held that sinple
negl i gence was not enough under this statute for personal
liability to be assessed, but rather a show ng of gross
negl i gence was necessary. Louisiana Wrld Exposition, 864
F.2d at 1151.

15



claim under Louisiana |aw based on sinple negligence against
officers and directors"). Further, the Louisiana |egislature, in
1992, codified that standard by the enactnent of Act 586 which
provi des that:

A director or officer of a financial institution shall not be

held personally liable to the financial institution or the

sharehol ders or nenbers thereof for nonetary damages unless
the director or officer acted in a grossly negligent manner as
defined in RS 6:703(9) or engaged in conduct that
denonstrates a greater disregard of the duty of care than
gross negligence, including intentional tortious conduct or
intentional breach of the duty of l|oyalty.

La. Rev. Stat. Ann. 6:786(B) (West Supp.1994).

In its supplenental brief to this Court, however, the RTC
swi tched gears and contended for the first tine that the Loui siana
| aw applicable at the tine of the events in this case was sinple
negl i gence. For support, the RTC |ooked to Mary v. The Lupin
Foundati on, 609 So.2d 184 (La.1992), which the RTC cl ai ned rej ected
the conclusion in Louisiana Wrld Exposition and held that prior to
t he enact nent of Act 586, the Louisiana standard of care was sinple
negligence. Further, the RTC contended that Act 586 could not be
retroactively applied to defeat the RTC s rights which had vested
prior to its passage. ?

The RTC s contentions in its supplenental brief raise two

troubling questions. The first is whether we can address this

12Al t hough section 2 of Act 586 specifically provides that
it isto be applied retroactively, the RTC argues that the this
woul d be ignored by the Louisiana courts because its clains were
vested before the enactnent of Act 586. See G| boy v. Anerican
Tobacco Co., 582 So.2d 1263, 1265 (La.1991) (A statute that
changes settled law relating to substantive rights only has
prospective effect).
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issue raised for the first tinme in the RTCs third round of
appel l ate briefing. The second is whether we can give Act 586
retroactive effect. Fortunately, we do not need to address these
i ssues because we find that the Loui siana standard of liability for
directors and officers is, and was, gross negligence.

The RTC s reliance on Mary as contra authority to Louisiana
World Exposition is msplaced. In Mary, the issue before the
Loui siana Suprene Court was not the standard of liability for
directors and officers, but rather it was the appropriate statute
of limtations to be applied to the action brought by Dr. Mary.
The action centered around the sale of the St. Charles General
Hospital which was owned by the Lupin Foundati on. Dr. Mary, a
director of the Lupin Foundation, sued certain of his codirectors
claimng that they had wongfully and secretly received $5 nillion
in a side deal with the purchaser of St. Charles. My, 609 So.2d
at 186.

Dr. Mary did not bring this suit until nine years after the
transaction, however. Thus, the defendants chall enged the basi s of
the cause of action brought by Dr. Mary. |f, as the defendants
argued, the facts alleged stated a clai munder La.Rev. Stat. Ann. 88
12:219(C) & 12:226(D) for wunlawful distribution of corporate
assets, then a two-year statute of limtations applied. ld. at
187. Thus, Dr. Mary's claimwould be tine-barred. On the other
hand, if, as Dr. Mary contended, the facts alleged stated a claim
under La.Rev. Stat.Ann. 8 12:226(A) for breach of fiduciary duty by

an officer or director, then a ten-year statute of limtations
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applied. In that case, the claimwuld not be tine-barred. Id.

Resolving this issue, the Louisiana Suprene Court held that
Dr. Mary's clainms were not tine-barred as the facts all eged stated
a claim under La.Rev.Stat.Ann. 12:226(A) and that the ten-year
statute of limtations applied. ld. at 188. In making this
determ nation, though, the Loui siana Suprene Court only decided the
basis of liability under the facts as alleged. It did not decide
the issue of the standard of care under which personal liability
could be inposed against directors or officers under section
12: 226(A) as that issue was not before the court.

Accordingly, we see no conflict between Mary and Loui siana
Worl d Exposition. The Louisiana Suprene Court was not attenpting
to set any standard of liability and we find no explicit or
inplicit intentionin Mary to reject the gross negligence standard
announced by this Court in Louisiana Wirld Exposition, 864 F.2d at
1151. Therefore, we adhere to the conclusion of the Louisiana
Wor| d Exposition Court and hold that even prior to the enact nent of
Act 586, the standard of care wunder Louisiana law for the
i nposition of personal liability against directors and officers was
gross negligence. 3

CONCLUSI ON
Section 1821(k) "speaks directly" to the i ssue of the standard

of liability of a director or officer of a federally-insured

13As we conclude that the Louisiana standard of liability
mrrors the federal standard set in 8§ 1821(k), we have no
occasion to determ ne whether § 1821(k) would preenpt a nore
onerous state standard and we express no opinion in that regard.
See supra note 2.
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depository institution thus preenpting federal comon |aw *
Moreover, the federal standard of liability established by section
1821(k) is gross negligence as defined under applicable state | aw.
Gross negligence is al so the standard to be applied under Loui siana
| aw. Consequently, as neither federal law nor Louisiana |aw
recogni zes a cause of action against directors or officers of
depository institutions for |esser breaches of duty than gross
negligence, the district court did not err in dismssing the RTC s
clains for sinple negligence and breach of fiduciary duty.

AFFI RVED.

¥I'n light of this conclusion, we have no occasion to
consi der whet her absent § 1821(k) federal common | aw woul d govern
the duties owed their corporation by directors or officers of
state-chartered, federally-insured, financial institutions.
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