UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3157

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

DI NO BELLAZERI US, a/k/a Angelo D Adoni s,
a/ k/ a Constantine D no Adonis, al/k/a
Charl es Wesl ey Dicken,
Def endant - Appel | ant.

CONSOLI DATED W TH

No. 93-3168

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

ANTHONY LQUI S BI LLA,
Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Eastern District of Loui siana

(June 17 1994)




Bef ore POLI TZ, Chief Judge, JONES, Circuit Judge, FULLAM " District
Judge.

POLI TZ, Chief Judge:

Convicted on guilty pleas of conspiracy to manufacture
met hanphetam ne in violation of 21 U S.C. §8 846, Dino Bellazerius
and Anthony L. Billa appeal their sentences. Concluding that the
career of fender provisions of the Sentencing Quidelines should not
have been applied, we vacate the sentences and renand.

Backgr ound

Bel | azerius told undercover agents with the Drug Enforcenent
Adm nistration that he and Billa were prepared to "cook"
met hanphetamne in a laboratory located in a portable building
behind Billa's house. The agents gave Bellazerius $800 and were
told to pick up two pounds of nethanphetam ne in a couple of days.
The agents opted instead to secure and execute a search warrant on
the prem ses, finding nunerous pieces of |aboratory equipnent and
a batch of chemcals, including ephedrine, a precursor of
met hanphet am ne.

Bell azerius and Billa were indicted for conspiracy to
manuf act ure 25 pounds of net hanphetamne in violation of 21 U S. C
8§ 846. They pleaded guilty to a supersedi ng conspiracy indictnent
that did not specify quantity. Bellazerius was sentenced to 327
mont hs i nprisonnent and Billa was sentenced to 262 nonths. Both

tinmely appeal ed and the appeal s were consol i dat ed.

"‘District Judge of the Eastern District of Pennsylvania,
sitting by designation.



Anal ysi s

1. Career O f ender Enhancenent.

Bell azerius and Billa were sentenced as career offenders
pursuant to U.S.S. G § 4Bl1.1, which provides:

A defendant is a career offender if (1) the defendant was
at | east eighteen years old at the tinme of the instant
offense, (2) the instant offense of conviction is a
felony that is either a crine of violence or a controlled
subst ance of fense, and (3) the defendant has at | east two
prior felony convictions of either a crine of violence or
a controll ed substance offense.

Bell azerius and Billa contend that the Sentencing Conmm ssion
exceeded its statutory authority by including conspiracies to
commt controlled substance offenses within the anbit of that
gui deline. W agree.
The Background Commentary cites 28 U S.C. 8§ 994(h) as the
source of authority for US.S.G 8§ 4B1.1. It states:
28 U.S.C. 8 944(h) mandates that the Conm ssion assure
that certain "career" offenders, as defined in the
statute, receive a sentence of inprisonnent "at or near
the maxi numterm authori zed." Section 4Bl.1 inplenents
t hi s mandat e.
28 U.S.C. 8 994(h) directs the Conm ssion to pronul gate gui delines
specifying a sentence of inprisonment at or near the maxinmum
authorized termfor a defendant 18 years or ol der who:
(1) has been convicted of a felony that is --
(A) a crime of violence; or
(B) an offense described in section 401 of the
Controlled Substances Act (21 US. C. § 841),
sections 1002(a), 1005, and 1009 of the Controlled
Substances Inport and Export Act (21 US.C

88 952(a), 955, and 959), and section 1 of the Act
of Septenber 15, 1980 (21 U.S.C. § 955a); and



(2) has previously been convicted of two or nore prior
fel onies, each of which is --

(A) a crime of violence; or

(B) an offense described in section 401 of the
Controlled Substances Act (21 US. C § 841),
sections 1002(a), 1005, and 1009 of the Controlled
Substances Inport and Export Act (21 US. C
88 952(a), 955, and 959), and section 1 of the Act
of Septenber 15, 1980 (21 U.S.C. § 955a).

The aut hori zi ng statute does not include the offense of which Billa

and Bellazerius were convicted -- conspiracy to violate the
narcotics laws, 21 U S.C. 8 846 -- as a trigger for career offender
enhancenent .

The Sent enci ng Conm ssi on neverthel ess included conspiracies
within the reach of US S G § 4B1.1. Application Note 1 to
8§ 4B1.1 states that "controlled substance offense" is defined in
section 4B1.2, which in turn provides:

The term"control |l ed subst ance of fense” neans an of f ense
under a federal or state | aw prohi biting the manufacture,

inport, export, distribution, or dispensing of a
controlled substance . . . or the possession of a
controlled substance . . . with intent to manufacture,

i mport, export, distribute, or dispense.!?
Application Note 1 to 8§ 4B1.2 explains that the term "controlled
subst ance of fenses" includes "the of fenses of aiding and abetting,
conspiring, and attenpting to commt such offenses."” The guideline
definition of "controlled substance offense" is broader than the
statutory definition in section 994(h).

The governnent argues that other statutory provisions, notably

section 994(a), provide the requisite authority in the event that

1U.S.S. G § 4B1.2(2).



section 994(h) falls short. A drug conspiracy does not require
proof of an overt act;? talking alone is enough. |If this were a
case in which the defendants had done no nore than talk, we would
be inclined to find the governnent's position plainly erroneous.
Congress i ntended section 994(h) to reach repeat viol ent offenders
and repeat drug traffickers.® A defendant convicted thrice for
merely tal king about commtting a drug of fense would be neither.
Nor is there justification for treating himas such on the basis of
Congress's general directive that the Conm ssion prescribe
sentences commensurate with the seriousness of the offense and the
crimnal history of the offender.*

As noted, however, Bellazerius and Billa did nmuch nore than
tal k; they nade extensive purchases to establish a |aboratory.
Bel | azerius has a prior drug conspiracy conviction as well as a
conviction for using a conmuni cations facility to facilitate a drug
offense. Billa has two prior convictions for robbery and one for
bank robbery.

This brings us to the inquiry whether the Conm ssion in fact
exercised its authority under section 994(a)-(f) in pronulgating
US S G § 4B1.1. Recogni zing that there is a circuit split on

this question, we agree with our colleagues inthe D.C. Crcuit who

2United States v. Montoya-Otiz, 7 F.3d 1171 (5th G r. 1993).

3S. Rep. No. 98-225, 98th Cong., Ist Sess. 175 (1983),
reprinted in 1984 U S.C.C. A N 3182, 3358.

428 U.S.C. § 994(a); 18 U S.C. § 3553.
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held in United States v. Price® that it did not.

The Background Commentary states in clear, unanbi guous
| anguage that U. S.S.C. 8 4B1.1 was promnul gated to i npl enent section
994(h). In United States v. Heinf the Ninth Circuit disagreed with
Price and held that the commentary di d not excl ude ot her sources of
authority.” W are persuaded, however, that "when people say one
t hi ng, they do not nean another."® The Sentencing Conm ssi on woul d
not have said that section 4B1.1 was intended to i npl enent section
994(h) if it intended the guideline to inplenent other parts of its
enabling legislation as well. By identifying section 994(h) as its
source of authority, the Sentenci ng Conm ssion inpliedly disclained
reliance on other sources of authority.?®

Qur conclusion is buttressed by the Comm ssion's proposed

amendnent to the background comentary to section 4B1.1.1° The

5990 F.2d 1367 (D.C. Gir. 1993).
615 F.3d 830 (9th Gir. 1994).

‘See also United States v. Allen, = F.3d __, 1994 W. 167838
(10th Cir. 1994).

82A Sutherland Statutory Construction at § 47.24 at 228 (5th
ed. 1992 and 1993 Supp.).

¢ al so part conpany with the Heimcourt in its reliance on
the legislative history of section 994(h). See also Allen; United
States v. Hoghtower, _ F.3d __ , 1994 W 226979 (3d G r. 1994).
The legislative history states that section 994(h) is "not
necessarily intended to be an exhaustive list of types of cases
in which terns at or close to the authorized maxi ma shoul d be

specified.” 1984 US.C.C.AN at 3359. That is relevant to
whet her the Comm ssion had authority under other sections of its
enabling statute to exceed section 994(h). It is not relevant to

the i ssue here: whether the Conmmi ssion in fact acted on the basis
of that additional authority.

1058 Fed. Reg. 67522-01 (Dec. 21, 1993).
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anmendnent, which will take effect unless Congress says otherw se,
expands the authority for the guideline. Significantly, the
synopsis does not characterize the anendnent as one of
“clarification." Rat her, it characterizes the anendnent as a
response to Price, noting that the Price court "did not foreclose
Comm ssion authority to include conspiracy offenses under the
career offender guideline by drawing upon its broader guideline
promul gation authority in 28 U S.C. §8 994(a)." That explanation
satisfies us that the Conm ssion's present invocation of broader
authority to support section 4B1.1 is a prospective application.?!

It is a venerable principle of adm nistrative | aw that agency
"action nust be neasured by what the [agency] did, not by what it
m ght have done."!? Agency action "cannot be upheld unless the

grounds upon which the agency acted in exercising its powers were

11The synopsis states in full:

This anmendnent adds additional background commentary
expl aining the Comm ssion's rationale and authority for
section 4Bl.2 (Career Ofender). The anmendnent responds
to a recent decision by the United States Court of
Appeals for the District of Colunbia Grcuit in United
States v. Price, 990 F.2d 1367 (D.C. Cr. 1993). I n
Price, the court invalidated application of the career
of fender guideline to a defendant convicted of a drug
conspiracy because 28 US C 8 994(h), which the
Commi ssion cites as the mandating authority for the
career offender guideline, does not expressly refer to
i nchoate offenses. The court indicated that it did not
forecl ose Comm ssion authority to include conspiracy
of fenses under the career offender guideline by draw ng
upon its broader guideline pronmulgation authority in
28 U.S.C. 8 994(a).

12Securities and Exchange Commi ssion v. Chenery Corp., 318 U. S.
80, 93-94 (1943).



t hose upon which its action can be sustained."!® Pursuant to its
authority wunder section 994(a)-(f), the Comm ssion could have
conduct ed an anal ysis that found that certain of fenders outside the
reach of section 994(h) warranted the sane puni shnent as section
994(h) career offenders. Instead of so doing, it mstakenly
interpreted section 994(h) to include convictions for drug
conspi raci es. We cannot wuphold a guideline on the basis of
authority on which the Conmssion did not rely at the tine of
promul gati on. Because the Comm ssion promul gated section 4Bl.1
under the authority of 28 U S.C. 8§ 994(h), it is invalid to the
extent that its scope exceeds the reach of that section of the
statute. The guideline should not have been applied to the
def endant s herein.

Alternatively, the governnent contends that any error in the
application of the career offender guideline to Bellazerius was
harm ess because the district court stated that it would have
departed upward to t he sane sentence had section 4B1. 1 not appli ed.
That sua sponte determnation occurred in an addendum to the
witten reasons for sentence issued after the sentencing hearing
and wi thout the nmandated notice to the parties of the possibility
of an upward departure. In this posture a departure would not
conport with the requirenents of Rule 32 of the Federal Rul es of

Crimnal Procedure and any sentence inposed would have to be

Bld., 318 U.S. at 95. The Eighth Circuit in United States v.
Baker, 16 F.3d 854 (8th Cir. 1994), neglects this principle in
relying on the proposed anendnent to uphol d the guideline.

8



vacat ed. 4

2. Quantity.

The district court calculated Billa's and Bellazerius's
sentences on the basis of its finding that the |aboratory was
capabl e of producing nore than 1000 grans of net hanphetam ne. The
def endants object, denying that the |aboratory was capable of
produci ng net hanphet am ne and asserti ng abandonnment of any intent
to do so. Wereviewthe district court's determ nation of quantity
for clear error.?®

Wen |aw enforcenent authorities executed their search
warrants, they found | aboratory equi pnment and ei ght containers of
liquid solution. George Lester, a forensic chem st for the DEA,
exam ned the site, estimated the total quantity of |iquid, and took
sanpl es from each container. The remai ning solution was deened
hazardous and was destroyed. Lester found ephedrine in each
sanple. Based on the anount of ephedrine, the total quantity of
liquid solution found, and the conversion rati o between ephedrine
and net hanphet am ne, Lester determ ned that nore than 1000 grans of
met hanphet am ne coul d have been produced. Lester's analysis anply

supports the court's quantity determ nation.?®

“Burns v. United States, 501 U S. 129 (1991); United States
v. MIlls, 959 F.2d 516 (5th Gr. 1992).

BUnited States v. Sherrod, 964 F.2d 1501 (5th Cir.), cert.
deni ed, 113 S. Ct. 832 (1992), 113 S. Ct. 1367 (1993), and 113 S. C.
1422 (1993), and cert. dismssed, 113 S.Ct. 834 (1992).

See U.S.S. G § 2D1.1, Application Note 12 (where no drug is
seized, the court nust approximate the quantity of controlled
subst ance) ; Sherrod (affirmng nmet hanphet am ne quantity
determ nation on the basis of sanple analysis and estimated



The defendants attenpt to distinguish Sherrod on the ground
that the sanples there seized contai ned net hanphetam ne. They do
not challenge Lester's ratio for converting ephedrine to
met hanphet am ne; indeed, their expert used the sane ratio. That
distinction, therefore, is pertinent only to defendants' contention
that they were incapable of producing nethanphetam ne and had
abandoned any intent to do so. The sole record evidence in support
of their assertion, however, is the presence of Draino in the
sanpl es, the absence of a necessary piece of |aboratory equi pnent,
and the fact that the equi pnent was unassenbl ed. Lester testified
that Drai no was used in the manuf acturing process. The court could
infer fromBellazerius's representations to the undercover agents
that the defendants intended to purchase the renaini ng equi pnent
and to assenble a functional |aboratory. The argunent fails to
per suade.

Finally, Bellazerius and Billa contend that the district court
shoul d have cal cul ated their base offense |evels by the Chem cal
Quantity Table for precursor chemcals found in U S.S.G § 2D1.11
That nethod would have vyielded a |ower base offense |evel.
US S G 8§ 2D1. 11(c)(1), however, provides:

If the offense involved unlawfully manufacturing a
controlled substance or attenpting to manufacture a

container sizes when the original liquid solution and the
contai ners had been destroyed).

7See United States v. Havens, 910 F.2d 703 (10th Cir. 1990)
(district court could estimate quantity on the basis of confiscated
precursor chem cals even though not all necessary elenents to
manuf act ur e nmet hanphet am ne were present), cert. denied, 498 U S.
1030 (1991).

10



control | ed substance unlawfully, apply 8 2D1.1 . . . if

the resulting offense level is greater than that

determ ned above.
Conspi racy t o manuf act ure net hanphet am ne i s such an of fense. ® The
district court properly used the Drug Quantity Table found in
section 2D1.1

3. M nor role in of fense.

Billa contests the district court's refusal to award a
downwar d adj ust nent under section 3B1.2 for playing a mnor role in
the conspiracy. He admts, however, that he made his property
avai l able for the | aboratory and paid for the chem cal ingredients
and the glassware. The denial of a downward adjustnent was not
clearly erroneous. !

4. Refusal to allow withdrawal of quilty plea.

Bill a noved unsuccessfully to withdraw his guilty plea on the
ground that it was induced by the governnent's prom se to drop the
al l egedly groundl ess charges against his wfe. On the day that
Billa pleaded guilty his wfe was dism ssed fromthe indictnment.
The governnent responds that Billa has presented no evidence of a
quid pro quo but does not expressly deny it.

We have declined to hold plea bargai ns i nduced by the prom se
of leniency toward a third person per se wunconstitutional.
Nonet hel ess, we recognize that they "pose a greater danger of

coercion than purely bilateral plea bargaining, and that,

8See United States v. Myers, 993 F.2d 713 (9th G r. 1993).

19See Havens (defendant's claimthat his sole role was to store
the precursor chemcals did not entitle him to a dowward
adjustnent for mnor role in the offense).

11



accordingly, special care nust be taken to ascertain the
voluntariness of quilty pleas entered in such circunstances."?
Wher e, however, the defendant previously affirnmed the vol untari ness
of his plea and his factual guilt at a Rule 11 all ocution, as here,
we wll allow vacatur of his plea only if he establishes that the
governnment did not observe a hi gh standard of good faith based upon
probable cause to believe that the third party had commtted a
crime.?t Despite the opportunity to do so at a hearing on his
motion to wthdraw his plea, Billa mde no such show ng.
Accordingly, we reject this assignnment of error.

5. Fal se affidavit.

The defendants contend that physical evidence found on the
Billa prem ses shoul d have been suppressed because the undercover
agents deliberately or recklessly msled the magistrate in their
application for a search warrant. We are not persuaded. The
affidavit acconpanying the warrant application provided a
substantial basis for the magistrate's finding of probable cause
even with the corrections sought by the defendants. ??

The affidavit reflected that Bellazerius had told a reliable

confidenti al i nformer that he and Billa wuld manufacture

2%United States v. Nuckols, 606 F.2d 566, 569 (5th Cir. 1979)
(internal quotation and citation omtted).

2l1d.; accord, United States v. Walen, 976 F.2d 1346 (10th
Cir. 1992); Martin v. Kenp, 760 F.2d 1244, 1248 (11th G r. 1985).

25ee Franks v. Delaware, 438 U.S. 154, 171-72 (1978) (a
warrant is valid if, "when material that is the subject of the
alleged falsity or reckless disregard is set to one side, there
remains sufficient content in the warrant affidavit to support a
finding of probable cause. . . .").

12



met hanphetam ne at a |aboratory behind Billa's house as soon as
they received additional materials from Sun Scientific, Inc. To
convince the infornmer to invest in his operation, Bellazerius
showed hi ma formul a that appeared accurate. |n exchange for $800,
Bel | azerius prom sed to deliver two pounds of nethanphetam ne.
The defendants conplain that the affidavit omtted the fact
that Bellazerius also showed the inforner a list of purchased
chem cals that did not match the fornula; the fornmula was for one
manuf acturing nmethod and the chem cals for another. W do not
believe that the inclusion of that information negated the
exi stence of probable <cause to believe that evidence of
met hanphet am ne manufacturing would be found at the prem ses.
Equally neritless is the defendants' conplaint that the affidavit
failed to specify the date on which authorities obtained Billa's
crimnal history. In this context the date is irrelevant.
Finally, the affidavit relates information from a United
Parcel Service driver who delivered a package from Sun Scientific
on the day after the inforner's visit and told agents that she
previously had delivered 10 to 15 such packages over a 90-day
peri od. The defendants nmaintain that this information was
i naccurate and inconpl ete: Billa had lived on the prem ses for
only 45 days, only 2 to 3 packages from Sun Scientific had been
delivered, and one package had been returned. That the agents
failed to obtain the additional information fromthe UPS driver may
have been negligence, but it did not constitute deliberate

deception or reckl essness. The application for the warrant

13



sufficiently supports its issuance.
For the foregoi ng reasons, we VACATE t he sentences i nposed on

Billa and Bel |l azerius and REMAND for resentencing.

14



