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DUHE, Circuit Judge:

Jerry MIton and Hopsey Reado appeal fromthe judgnents of the
district court denying their petitions for attorneys' fees under
the Equal Access to Justice Act ("EAJA"). 28 U S.C A § 2412(d)
(West  Supp. 1993). Agreeing with the nmagistrate judge and the
district court that Appellants are not prevailing parties for
pur poses of EAJA, we affirm

Wil e Appellants were seeking judicial review of denial of
their social security disability benefits, Congress enacted the
Social Security Disability Benefits ReformAct of 1984, Pub.L. No.
98-460, 98 Stat. 1794 (1984) (codified as anended in scattered
sections of 42 U S.C.). The Reform Act mandated that then pending
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judicial actions be remanded to the Secretary of Health and Human
Services for reconsideration under a new standard set forth in the
Ref orm Act for determ ning whether disability benefits should be
term nated. The Reform Act, 8 2(d)(2), 42 U S.C. A 8 423 note at
436-37 (West 1991). Appel l ants' actions were so remanded upon
nmotions of the Secretary. On remand both Appel |l ants were awarded
conti nui ng benefits under the new standard. They then petitioned
for attorneys' fees pursuant to EAJA claimng that they were
"prevailing parties" in their litigation with the Secretary.

The sole issue before us is whether Appellants are entitled
to costs and attorneys' fees pursuant to EAJA as "prevailing
parties" in their civil actions.! A party prevails by succeedi ng
on "any significant issue in litigation which achieves sone of the
benefit the parties sought in bringing suit." Hensl ey .
Eckerhart, 461 U. S. 424, 433, 103 S.C. 1933, 1939, 76 L.Ed.2d 40
(1983) (quoting Nadeau v. Helgenoe, 581 F.2d 275, 278-79 (1st
Cir.1978)). Sonme circuit courts have concl uded that fees shoul d be
awarded a cl ai mant who obtains benefits in a case remanded under
the Reform Act either because his lawsuit played a role in causing
the reinstatenment of benefits or because he would have won in
district court if his claim had not been remanded. W have not

previously addressed this issue. W exam ne each of these

128 U.S.C. § 2412(d)(1). A party is entitled to fees under
EAJA if four separate requirenents are net: 1) it is the
prevailing party, 2) it files tinely fee application, 3) the
position of the governnent was not substantially justified, and
4) no special circunstances nmake an award unjust. 28 U S. C A 8§
2412(d). This case is decided under the first requirenent.
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rationales in turn

The "Necessary Cause" Theory: Did the Law Suits Cause Appel | ants'
Vi ctory?

The Sixth Grcuit has held that such a claimant's | aw suit was
a necessary cause of the favorable redetermnation of the
claimant's rights, providing a catalyst for the restoration of
benefits. Perket v. Secretary of Health & Human Servs., 905 F. 2d
129, 134-35 (6th G r.1990) (alternative holding). Recognizingthat
Perket's judicial action was necessary for the remand, the court
found a sufficient |ink between the litigation and the restoration
of benefits to justify characterizing the claimant as a party
succeeding in litigation. ld. at 135. This rationale has also
been called the "but for" causation theory.

Perket's case (like Appellants' cases) was renmanded under the
Reform Act. His suit was indeed necessary to his eventual receipt
of benefits: had the suit appealing the agency action not been
pendi ng when the Reform Act was enacted, the final agency decision
denyi ng benefits woul d have been res judicata. See Reform Act, 8§
2(d)(2), 42 U S.C.A 8§ 423 note at 436-37 (West 1991) (providing
for remand to the Secretary for redeterm nation under the new
standard if judicial review was pending on Septenber 19, 1984);?2
Perket, 905 F.2d at 135 (res judicata bars redetermnation if

Secretary's final decision is not challenged via judicial review)

2The renmands of Appellants' judicial actions were ordered
because the actions were pending on the date specified in the
Reform Act. W express no opinion on the correctness of Rhoten
v. Bowen, 854 F.2d 667, 669-70 (4th G r.1988), in which claimnts
had obtai ned court-ordered remands prior to the passage of the
Ref or m Act .



(citing Bullyan v. Heckler, 787 F.2d 417, 420 (8th Cir.1986)).

Though the suits are a necessary cause of Appellants'
success, we do not think their suits are a sufficient cause of
success to characterize the Appellants as prevailing parties.
Rat her, we agree with Cuglietti v. Secretary of Health & Human
Services, 900 F.2d 397 (1st Cr.1990), and Hendricks v. Bowen, 847
F.2d 1255 (7th Cr.1988). "[T]he nere obtaining of a remand
directed by Congress is not reflective of success on any issue in
plaintiff's suit.... Certainly, the nere tenporal coincidence
bet ween passage of the Reform Act and the pendency of [a
claimant's] appeal, standing al one, seens too frail a |link between
bottom|ine success and litigation." Cuglietti, 900 F.2d at 400;
accord Hendricks, 847 F.2d at 1259 (Easterbrook, J., concurring)
("I'f the award sprang fromnew | egal standards then [the cl ai mant]
was a fortuitous beneficiary, and serendipity is not a reason for
rewardi ng | awyers.").

The majority in Hendricks also rejected the hypertechnica
argunent that "but for" causation was adequate to show a sufficient
causal connection between the Ilitigation and the favorable
redeterm nation of benefits. Hendricks, 847 F.2d at 1258.
Hendri cks concl uded that the "proxi mate cause of [the claimant's]
victory was the congressional enactnent of a standard under which
he was entitled to relief.” 1d. The court recognized that the
reason for reinstatenent of benefits was not that the Secretary
realized that he was wong or decided to conprom se, but rather

that "Congress mandated reconsideration of all such currently



pending clains under a newy enacted standard.” I d.; accord
Petrone v. Secretary of Health & Human Servs., 936 F.2d 428, 430
(9th G r.1991) (claimant "did not wn reinstatenent in the
courtroom she won because Congress changed the law "), cert.
denied, --- US ----, 112 S C. 1161, 117 L.Ed.2d 409 (1992),;
CGuglietti, 900 F. 2d at 400 ("but for" argunent confuses a condition
of recovery with a cause of recovery); Shepard v. Sullivan, 898
F.2d 1267, 1272 (7th G r.1990) (change in governing |aw causing
Secretary to change his initial determ nation breaks the chain of
causation and deprives plaintiff of prevailing party status);
Truax v. Bowen, 842 F.2d 995, 997 (8th G r.1988) ("but for"
argunent does not establish causal connection between |itigation
and Secretary's renedial action). In the present cases the
Appel I ants won because of a change in the law, we therefore reject
their argunent that they prevail ed because of their |aw suits.
The Catal yst Theory: D d the Suits Cause the Law to Change?

A second causation theory rationalizing a fee award under
EAJA is the "catalyst" theory. This theory recogni zes that though
a claimant nmay not succeed in court if a settlenent or renedial
action renders the aw suit noot, he may neverthel ess be consi dered
a prevailing party if his law suit was a catalyst in attaining
remedi al action. For exanple, as Perket recognized, sone courts
have considered that a claimant's law suit was a catalyst in
pronpting Congress to provide the desired relief by enacting the
ReformAct. Perket, 905 F.2d at 134 (citing Vitale v. Secretary of
Heal t h & Human Servs., 673 F. Supp. 1171, 1177 (N.D. N. Y. 1987)); see



al so Robinson v. Bowen, 679 F.Supp. 1011, 1014 (D.Kan. 1988)
(claimant's suit and thousands like it directly contributed to
Congress' passing the Reform Act), aff'd per curiam 867 F.2d 600
(10th GCir.1989).
The nere possibility that Congress acted because of an
i ndividual claimant's suit (or reacted to a | arge nunber of simlar
suits) is too speculative in our view considering the nmany
i nfl uences upon nenbers of Congress in casting their votes. W
agree wth the cases that have refused to credit the change in | aw
to a claimant's individual law suit and found the nexus between
Congress's action and the law suit too attenuated. E.g., Petrone,
936 F.2d at 430; CQuglietti, 900 F.2d at 401-02; Hendricks, 847
F.2d at 1258; Truax, 842 F.2d at 997.
The "Inevitable Victory" Theory: |If Merits Had Been Reached
Perket also held that the claimant was the prevailing party
because of his "inevitable victory." Perket, 905 F.2d at 133
(alternate holding). Under this theory, the court surm sed that,
absent the fortuitous passage of the Reform Act and the remand it
conpel l ed, the claimant's benefits woul d have been restored by the
district court. I d.; see also Hendricks, 847 F.2d at 1260-61
(Easterbrook, J., concurring) (claimnt should recover fees under
EAJA if he woul d have prevailed in quest for benefits and recovered
fees had the Reform Act never existed).
W reject this argunent because of its "essential fallacy" of
confusing two separate requirenents for inposition of fees under

EAJA, nanely, that the private litigant prevail and that the



governnent's position lack substantial justification.? See
CGuglietti, 900 F.2d at 402. "D vining hypothetical error is in our
estimation nore properly to be considered on the "substanti al
justification' furculumof the standard. Using it to overcone the
prevailing party hurdle double counts and also blurs the
distinction between the two prongs in a way which frustrates
Congress' careful draftsmanship.” 1d. Were an interveni ng change
in the law and not the litigation causes the award, we need not
inquire into whether the claimant woul d have prevail ed under the
old standards to determ ne whether the claimant is a prevailing
party. See Shepard, 898 F.2d at 1273. Because Appell ants are not
prevailing parties, we do not review the relative nerits of the
parties' litigation positions.

We conclude that the filing of the conplaints in these cases
was necessary but not sufficient for the favorabl e redeterm nation
of Appellants' benefits. The enactnent of the Reform Act was the
real reason for the awards on remand. W al so reject Appellants
contentions that their law suits pronpted renedial action by
Congress. The purpose of EAJAis to encourage private litigants to

seek review of unreasonable governnent conduct or to vindicate

3This confusion is manifest in Gowen v. Bowen, 855 F.2d 613
(8th Gr.1988). The district court had denied fees under the
"substantial justification" elenent of EAJA. See id. at 615.
After finding error in the district court's application of the
"substantial justification" test, id. at 616-17, the Eighth
Circuit confused the two tests by noting that the claimant was a
"prevailing party" sinply because the district court "would have
found" the Secretary's position to be w thout substanti al
justification if it had reached the nerits of the claimant's
action. 1d. at 617 n. 3.



their rights by chall engi ng agency action that they woul d ot herw se
conply with to avoid litigation costs. Herron v. Bowen, 788 F.2d
1127, 1129 (5th Gr.1986). Rewarding private parties for being the
fortuitous beneficiary of a change in statutory rights does not
nmeet that purpose.

AFF| RMED.



