UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 93-2938

BARBARA Pl OTROWEKI ,
Pl ai ntiff-Appellant,
ver sus

Cl TY OF HOUSTON and t he
HOUSTON POLI CE DEPARTMENT,

Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Southern District of Texas

(April 21, 1995)

Before SMTH and EMLIO M GARZA, G rcuit Judges, and BERRI GAN
District Judge.”’

EMLIOM GARZA, Crcuit Judge:

Barbra Piotrowski appeals the district court's dism ssal of
her civil rights suit against the Gty of Houston (the "Cty"),?
whi ch she brought under 42 U S.C. § 1983 (1988). W nodify and
affirm

I

In 1980, gunnen shot Barbra Piotrowski in an attenpt to kil

District Judge of the Eastern District of Louisiana, sitting by
desi gnati on.

1 Pi ot rowski's cl ai magai nst the Houston Police Departnent as a
separ at e defendant was di snmissed and is not at issue in this appeal.



her . 2 According to Piotrowski's conplaint, R ck Waring told
officers of the Houston Police Departnent five weeks prior to the
shooting that Dudley Bell had solicited himto nurder Piotrowski.?3
The officers allegedly told Waring that they would i nvestigate his
information and instructed him not to warn Piotrowski of the
attenpt to solicit her nurder. Contrary to their assurances to
Waring, the officers did not proceed to investigate.*

Pi ot rowski sued the Gty in 1993, alleging that the officers
had interfered wwth Waring's attenpts to warn her of the danger she
faced and that other officers had aided Bell and the other persons
conspiring to kill her by providing themwth a picture of her.
Pi otrowski stated that she had not |earned of these actions until
January, 1993, when one of the officers revealed the alleged
interference and affirmati ve assi stance in a deposition for a civil
case concerning a book witten about Piotrowski. The district
court granted the Cty's notion to dismss with prejudi ce under
Rule 12(b)(6) of the Federal Rules of G vil Procedure on the
grounds that Piotrowski's conplaint was tine-barred. Piotrowski
appeal s that dism ssal.

I
Piotrowski contends that the district court erred in

dism ssing her suit as tine-barred. "We review a Rule 12(b)(6)

2 Pi otrowski alleged that Dudley Bell, who worked for her boyfriend,

Ri chard M nns, hired the gunnen.

8 Pi otrowski alleged that Waring worked for Bell.

4 Pi otrowski also alleged that she had reported previously to the

police that Mnns was trying to kill her.
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di sm ssal de novo. W nust accept all well-pleaded facts as true,
and we review themin the |light nost favorable to the plaintiff."
Green v. State Bar of Texas, 27 F.3d 1083, 1086 (5th Cr. 1994).
In our de novo review, we apply the sane standard as those used by
the district court: "[A] claim may not be dism ssed unless it
appears certain that the plaintiff cannot prove any set of facts in
support of his claimthat would entitle himto relief." Leffall v.
Dall as I ndep. Sch. Dist., 28 F.3d 521, 524 (5th Gr. 1994) (citing
Nor man v. Apache Corp., 19 F.3d 1017, 1021 (5th G r. 1994); Carney
v. RTC, 19 F.3d 950, 954 (5th Cir. 1994)); see also Green, 27 F.3d
at 1086 ("A dismssal will not be affirnmed if the allegations
support relief on any possible theory.").

The district court found that Piotrowski's clai mwas that the
Police Departnent violated her civil rights when it failed to
investigate Waring's story and failed to protect her fromBell and
M nns, and decided that such clains accrue at the time of the
injury. Because Piotrowski knew at the tinme she was shot that the
Police Departnment had failed to protect her, the district court
hel d that her clai mhad accrued in 1980, nore than two years before

she filed suit.® Piotrowski argues, however, that she is making

5 Congress has not provided a statute of linmtations in § 1983

cases; therefore, federal courts borrow the forumstate's general personal
injury limtations period. See Omens v. Okure, 488 U.S. 235, 249-50, 109 S.
C. 573, 581-82, 102 L. Ed. 2d 594 (1989) (equating & 1983 clains with
personal injury actions because both renedy injuries to personal rights). 1In
Texas, the pertinent limtation period is two years fromthe day the cause of
action accrues. See Tex. CGv. Prac. & Rem Code Ann. § 16.003(a) (Vernon
1986) ("A person must bring suit for . . . personal injury . . . not later
than two years after the day the cause of action accrues."); see also
Rodriguez v. Hol nes, 963 F.2d 799, 803 (5th Cr. 1992) (borrow ng two-year
statute of limtations from Texas |law for § 1983 case).
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more than a failure-to-protect claim She argues that her
conplaint states a § 1983 claimfor a violation of her civil rights
that resulted fromaffirmative acts of the Police Departnent that
contributed to the danger she faced, and that her claim did not
accrue until she acquired know edge of these acts in January, 1993.
A

Pi ot rowski argues that the police officers' affirmative acts
of preventing Waring fromwarning her and giving the conspirators
her picture support a 8§ 1983 claim of a "state-created danger."®
"To state a claim under 8§ 1983, a plaintiff nust (1) allege a
violation of rights secured by the Constitution or laws of the
United States and (2) denonstrate that the all eged deprivation was
commtted by a person acting under color of state law. " Leffall,
28 F.3d at 525. Qur first inquiry is whether the plaintiff has
alleged a violation of a constitutional right at all. ld.; cf.
Siegert v. Glley, 500 U S. 226, __ , 111 S. Ct. 1789, 1793, 114 L.
Ed. 2d 277 (1991) (establishing in qualified i munity context that
first inquiry is existence of constitutional violation).

Cenerally, "nothing in the | anguage of the Due Process O ause
itself requires the State to protect the life, Iliberty, and
property of its citizens against invasion by private actors."”

DeShaney v. W nnebago County Dep't of Social Servs., 489 U S. 189,

6 Pi otrowski also argues that the police officers' actions created a

"special relationship" that required themto protect her. Qur recent en banc
decision in Walton v. Al exander, 44 F.3d 1297 (5th Cir. 1994) (en banc),
precludes this argunent, however, by requiring "involuntary confine[ ment]
against [the plaintiff's] will through affirmative exerci se of state power."
44 F.3d at 1306. Piotrowski has alleged no such confinenent.
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195, 109 S. . 998, 1003, 103 L. Ed. 2d 249 (1989). "The Due
Process Clause confers protection to the general public against
unwar ranted governnental interference, but it does not confer an
entitlenent to governnental aid as may be necessary to realize the
advant ages of liberty guaranteed by the C ause.” Wlton, 44 F.3d
at 1302. While "it is true that in certain [imted circunstances
the Constitution inposes upon the State affirmative duties of care
and protection with respect to particular individuals," DeShaney,
489 U.S. at 198, 109 S. (. at 1004, Piotrowski nust show that her
situation fits those "certain I[imted circunstances."

Pi ot rowski contends that her all egations qualify by satisfying
the "state-created danger" theory of 8§ 1983 liability.” Wile this
Court has not affirmatively held that this theory is a valid
exception to the DeShaney rule, see Johnson, 38 F.3d at 200
(discussing Fifth and other ~circuits' uncertainty regarding
theory's validity and comenting that Salas di scussed the theory
only in dicta), it has addressed what a plaintiff would have to
denonstrate to qualify for relief under this theory. First, a

plaintiff nust show that the state actors increased the danger to

! In Salas v. Carpenter, 980 F.2d 299 (5th Cir. 1992), this Court
stated in dicta that DeShaney's "limted circunstances" could include two
situations. Salas, 980 F.2d at 307. "First, a procedural or substantive due

process violation could occur if a state official causes injury by arbitrarily
abusi ng governnental power. Second, a substantive due process violation could
occur if uncomon circunstances create a duty for the state to protect a
particular person.”" 1d. Courts have referred to the first situation
identified in Salas as the "state-created danger" theory of § 1983 liability:
"When state actors knowi ngly place a person in danger, the due process clause
of the constitution has been held to render them accountable for the
foreseeable injuries that result fromtheir conduct . . . ." Johnson v.
Dall as Indep. Sch. Dist., 38 F.3d 198, 200 (5th Cir. 1994), cert. denied, 63
US LW 3583 (US. Mir. 20, 1995).
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her . Second, a plaintiff nust show that the state actors acted
with deliberate indifference.® |In this case, Piotrowski alleges
that the Police prevented Waring from warning her of the threat
agai nst her and assisted the conspirators by giving thema picture
of her.?®
B

Bef ore we reach whether a "state-created danger" constitutes
a cogni zabl e 8§ 1983 theory, we determ ne first whether the district
court correctly held that the statute of limtations woul d bar such
a claim Piotrowski contends that her claim accrued in January,
1993, when she discovered the relevant information fromthe police
of ficer's deposition.

"Under federal law, the [limtations] period begins to run
“the nonment the plaintiff becomes aware that he has suffered an
injury or has sufficient information to know that he has been

injured." Russell v. Board of Trustees, 968 F.2d 489, 493 (5th

8 See Leffall, 28 F.3d at 531 ("[T]he [state-created danger] cases
consistently require a 8 1983 plaintiff relying on substantive due process to
show that the state actors are guilty of “deliberate indifference' towards the
victimof the deprivation.").

Even under the rationale of the cases recognizing a state-created

danger theory of § 1983 liability, it is not enough to show that

the state increased the danger of harmfromthird persons; the

§ 1983 plaintiff nust also show that the state acted with the

requisite culpability in failing to protect the plaintiff from

t hat danger to nmake out a constitutional violation
Id. at 530-31. Deliberate indifference requires the follow ng: "[T]he
environnent created by the state actors nmust be dangerous; they must know it
is dangerous; and . . . they nust have used their authority to create an
opportunity that woul d not otherw se have existed for the third party's crine
to occur." Johnson, 38 F.3d at 201

9 Because we hold that Piotrowski's allegations fail on other
grounds, however, we do not reach the question of whether her allegations
satisfy the Rule 12(b)(6) threshold for alleging a "state-created danger"
theory of § 1983 liability.
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Cr. 1992) (quoting Helton v. Cenents, 832 F.2d 332, 335 (5th Cir

1987)), cert. denied, ___ US. __ , 113 S. Ct. 1266, 122 L. Ed. 2d
662 (1993).1° A plaintiff's awareness enconpasses two el enents:
(1) The existence of the injury; and (2) causation, that is, the
connection between the injury and the defendant's actions. See
Stewart v. Parish of Jefferson, 951 F.2d 681, 684 (5th Cr.) ("The
statute of limtations period comences once the plaintiff acquires
possession of two critical facts: (1) an injury has occurred; and
(2) the identity of the person who inflicted the injury."), cert.
denied, ___ US. __ , 113 S. C. 69, 121 L. Ed. 2d 35 (1992). A
plaintiff need not realize that a | egal cause of action exists; a
plaintiff need only knowthe facts that woul d support a claim See
Harrison v. United States, 708 F.2d 1023, 1027 (5th Gr. 1983)
("The plaintiff need not have know edge of fault in the | egal sense
for the statute to begin to run, but she nust have know edge of
facts that would |ead a reasonable person (a) to conclude that
there was a causal connection . . . or (b) to seek professiona

advice, and then, with that advice, to conclude that there was a

causal connection between the [defendant's acts] and injury.").1!

10
law. 1d.

Wien a § 1983 cause of action accrues is a question of federa

1 See al so Chapman v. Honto, Inc., 886 F.2d 756, 758 (5th
Cr. 1989) (holding that limtations period on enpl oynent
discrimnation claimtriggered on date of discharge, not on date
of discovery of discrimnatory intent), cert. denied, 494 U S.
1067, 110 S. C. 1784, 108 L. Ed. 2d 785 (1990); Longoria v. City
of Bay Cty, 779 F.2d 1136, 1138 (5th Gr. 1986) (holding that
limtations period began to run when floodi ng occurred, not when
plaintiffs learned city had been on notice of flooding potenti al
and had fraudul ent notive).
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Moreover, a plaintiff need not have actual know edge if the
circunstances would lead a reasonable person to investigate
further. See Jensen v. Snellings, 841 F.2d 600, 606 (5th Cr.
1988) ("Under federal law, the |Iimtations period commences when
"the aggrieved party has either know edge of the violation or
notice of facts which, in the exercise of due diligence, woul d have
led to actual know edge' thereof."” (quoting Vigman v. Conmunity
Nat'| Bank & Trust Co., 635 F.2d 455, 459 (5th Cir. 1981))).%2
The City argues that Piotrowski either knew of the facts
underlying her claim at the time of the attack or should have
inquired into the actions of the police officers at that tine. 1In
response, Piotrowski alleges that the police officers took active
steps to suppress any information concerning their prior know edge
of the threat. When a defendant controls the facts surroundi ng
causation such that a reasonable person could not obtain the
information even with a diligent investigation, a cause of action
accrues, but the statute of limtations is tolled. See United
States v. Kubrick, 444 U S. 111, 122, 100 S. C. 352, 359, 62 L.
Ed. 2d 259 (1979) (tolling limtations period where "the facts

about causation may be in the control of the putative defendant,

12 See also Stewart, 951 F.2d at 684 ("The prescriptive
period wll not commence prior to the tine the plaintiff is or
shoul d be aware of the causal connection between his injury and
the acts of the defendant."); Longoria, 779 F.2d at 1138 ("The
limtations period thus begins to run when the plaintiff either
is or should be aware of both the injury and its connection with
the alleged acts of the defendant."); Lavellee v. Listi, 611 F.2d
1129, 1131 (5th Gr. 1980) (beginning limtations period "when
the plaintiff is, or should be, aware of both the injury and its
connection with the acts of defendant").
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unavailable to the plaintiff or at least very difficult to
obtain."); Frazier v. Garrison |.S.D., 980 F.2d 1514, 1521-22 (5th
Cr. 1993) (affirmng summary judgnent on limtations grounds,
stating that: "No facts indicate to us that the alleged
di scrim nation was either hidden or for sone reason not apparent to
a reasonabl e prudent person,"” and contrasting to scenario in which
defendant's actions would not | ead a reasonably prudent person to
suspect critical facts and investigate further). Consequently, we
cannot say as a matter of law that the limtations period started
in 1980.%% Thus, if Piotrowski's "state-created danger" theory
rai ses a cogni zabl e constitutional clai munder § 1983, the district
court erred in determning that her suit was tine-barred.
C

We need not decide, however, whether Piotrowski's "state-

created danger" claimis a cognizable § 1983 theory that is not

time-barred. Even if she has all eged a "state-created danger," she
has failed to allege facts that inplicate the City itself. A
muni ci pality does not incur liability under 8 1983 "unl ess action

pursuant to official nunicipal policy of sonme nature caused a

13 Nor can we say as a matter of law that the linitations period did

not start until January, 1993, when Piotrowski |earned of the police officer's
deposition. Al though she acquired actual know edge of the facts at that tine,
the Gty suggests that she could have obtained that information earlier. The
lawsuit for which the 1993 deposition was taken concerned a |ibel and sl ander
suit brought by the police officers against the author of a book witten about
Pi otrowski's case. The author acknow edges in the book that Piotrowski hel ped
her devel op the book. Alleging that the book discussed at |east sone of the
rel evant actions of the police officers, the Cty suggests that Piotrowski

ei ther knew or should have known of the police officers' actions prior to the
1991 publication of the book. Deternmning the validity of the Gty's
contention, however, would require us to go beyond the pleadings, and we will
not entertain it at this time.
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constitutional tort." Monell v. Departnent of Soc. Servs., 436
U S 658, 691, 98 S. . 2018, 2036, 56 L. Ed. 2d 611 (1978); see
also Gty of Canton v. Harris, 489 U S. 378, 385, 109 S. C. 1197,
1203, 103 L. Ed. 2d 412 (1989) ("[Qur first inquiry in any case
alleging municipal liability under 8 1983 is the question whet her
there is a direct causal |ink between a nunicipal policy or custom
and the all eged constitutional deprivation."); Leffall, 28 F.3d at
525 (requiring allegation that policy or custom was "a cause in
fact of the deprivation of rights inflicted"); Colle v. Brazos
County, 981 F.2d 237, 244 (5th Cr. 1993) ("[Qnly when the
execution of a county's policies or its custons deprives an
i ndi vi dual of constitutional or federal rights does liability under
§ 1983 result.").

Piotrowski alleges that the police officers increased the
threat to her life, but she does not allege that the increased
danger resulted from the Cty's policies. Nowhere in her
subst antive due process clai mdoes Piotrowski allege that a causal
link existed between a Gty policy or customand the all eged state-
created danger. Rat her, she alleges that the increased danger
resulted fromthe actions of certain police officers. Because the
City cannot be held liable under a respondeat superior theory,
Monel |, 436 U.S. at 691, 98 S. C. at 2036, Piotrowski has failed
to allege facts supporting a 8§ 1983 claimagainst the Cty.

11
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For the foregoing reasons, we AFFIRM the dismssal of
Piotrowski's suit. W nodify the district court's judgnent,
however, to dism ss without prejudice to Piotrowski's right tofile

an anended conpl ai nt.

14 We dismss without prejudice because we cannot say as a matter of

| aw t hat Piotrowski cannot allege any set of facts supporting a causal |ink
between a Gty policy and the alleged increased danger; we nerely hold that
she has not done so in the conplaint filed in this case. See Nat'l Ass'n of
Gov't Enployees v. City Pub. Serv. Bd., 40 F.3d 698, 715 (5th G r. 1994)
(dismssing § 1983 suit without prejudice where no policy alleged but no
l[imtations bar to amended conpl aint).
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