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Appeal from the United States District Court for the Southern
District of Texas.

Bef ore BARKSDALE and PARKER, GCircuit Judges, and COBB, District
Judge.?

COBB, District Judge:
Appel I ant, Regi na Di az, brought suit in federal district court
alleging that, while in the care of Appellees, she received

negligent nedical treatnment that caused her to becone deaf.? The

District Judge of the Eastern District of Texas, sitting by
desi gnation

2This suit was originally filed in 1988 by Regina D az and
her parents against sixteen different health care providers.
Many of these parties were dropped fromthe suit before the case
went to trial in 1993. By the tine this case was presented to a
jury, Ms. Diaz was the sole plaintiff, and Bayl or Coll ege of
Medi cine, Dr. Tenple WIllians, Dr. Major Bradshaw and Dr. Pedro
Fronmmer (Appellees) were the defendants.

Al t hough formally namng Dr. Victor Rivera, his
physi cian's assistant and Dr. Frommer in this appeal,
Appel lant fails to specify any error with respect to these
appellees in her brief. Accordingly, the court wll not
entertain an appeal as to these three individuals. Matter
of Texas Mortgage Servs. Corp., 761 F.2d 1068, 1073 (5th
Cir.1985) ("issues not raised on appeal in the brief of the
Appel  ant may be consi dered wai ved, and they cannot be
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jury found in favor of Appellees. Appellant's post-trial notion
requesting relief fromjudgnent or, inthe alternative, a newtrial
was deni ed. For the reasons set out bel ow, we AFFIRMthe ruling of
the district judge.

BACKGROUND

On January 3, 1987, Regina D az was severely injured in an
aut onobi |l e accident in her honetown of Merida, Mexico. M. Diaz
was rushed to a Merida hospital. The doctors there determ ned that
anputation of Ms. Diaz's left | eg was necessary to save her life.
Despite the treatnent she received in Merida, Ms. Diaz's condition
worsened over the next 48 hours. Her accident produced
life-threatening renal failure and infection.

In an effort to save her life, Ms. Diaz was transported by air
anbul ance to the Texas Medical Center in Houston, Texas. On
arrival, Ms. Diaz was in septic shock with decreased Kkidney
function, and her remaining | eg had devel oped gangrene.

Numer ous nedi cations were adm nistered in an effort to regain
ki dney function and stave off the infection. These nedi cations
i ncl uded several |oop diuretics and an am nogl ycosi de anti bi oti c,
Am kacin. M. D az's renal function was restored and, although it
was necessary to anputate her right leg, she eventually overcane
the infection. Unfortunately, the nmedication which saved her life
apparently had a side-effect; Ms. Diaz contends that the
anti biotics produced severe bilateral |oss of hearing.

On Decenber 23, 1988, Regina D az, and her parents, |lleana

noticed or entertained by the Court of Appeals").
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Diaz and Rodrigo Diaz, filed suit against Baylor College of
Medi ci ne, Methodist Hospital and various physicians. She
mai nt ai ned that these defendants could have prevented her | oss of
hearing wth proper daily nonitoring of her blood serum
am nogl ycosi de | evel s.

Di scovery was conducted for alnost five years. The parties
and nunerous nedical experts were deposed. The case was tried
before a jury from August 9 to August 20, 1993. The jury returned
a verdict in favor of the defendants.

On Cctober 4, 1993, before final judgnent was entered, M.
Diaz filed a notion requesting relief from judgnent or,
alternatively, anewtrial.® M. D az based this notion upon newy
di scovered evidence that, in her opinion, proved Dr. WIlians and
Dr. Bradshaw had perjured thensel ves while testifying at the trial.

Throughout their depositions and testinony at trial, Drs.

WIllians and Bradshaw steadfastly maintained that, in January,

%Rul e 59(a) and 60(b)(3) provide:

A new trial may be granted to all or any of the parties
and on all or part of the issues in an action where
there has been a trial by jury, for any of the reasons
for which new trials have heretofore been granted in
actions at lawin the courts of the United States.

Fed. R Cv.P. 59(a).

On notion and upon such terns as are just, the court
may relieve a party or a party's legal representative
froma final order or judgnent, order or proceeding for
the following reasons: ... (3) fraud (whether
heret of ore denom nated intrinsic or extrinsic),

m srepresentation, or other m sconduct of an adverse

party.
Fed. R Giv. P. 60(Db)(3).



1987, it was inpossible to procure I|aboratory testing for
am nogl ycosi de bl ood seruml evel s between Fri day eveni ng and Monday
nmorni ng. Appellant's case turned on whet her Appellees' failureto
performweekend nonitoring of her blood serumlevel s was negli gent
conduct and the proximte cause of her hearing |oss. However,
Appel lant was unable to produce any evidence at trial which
contradicted the testinony of Drs. WIllians and Bradshaw.

After the jury entered its verdict, Appellant obtained an
affidavit fromDr. Edward Tal nage. Dr. Tal mage stated that, on the
dat es Appel |l ant was hospitalized, it was possible to order weekend
am nogl ycosi de bl ood serumtesting at Methodi st Hospital.*

Appel l ant asserts that Dr. Talnage's affidavit anpbunts to
proof that Drs. WIIlianms and Bradshaw perjured thensel ves at tri al
She maintains that the affidavit is new evidence that denmands
relief fromjudgnent or, alternatively, a newtrial

The trial court disagreed. On Novenber 19, 1993, the trial
court denied Appellant's notion and entered a final judgnent

reflecting the jury verdict.?®

‘“Dr. Talnmage's affidavit states, in relevant part:

Anti biotic, and nore particularly Am kacin and

am nogl ycosi de, serumlevels and the results thereof
coul d be obtained on Saturdays and Sundays in January,
1987, by any physician at Methodi st Hospital. (Tal nage
Aff. g 2).

SAppel lees, Dr. WIllians and Dr. Bradshaw, express a concern
that this court |acks appellate jurisdiction since Appellant's
Rul e 59 and 60(b)(3) notions were filed before final judgnent was
entered. W find that this court has jurisdiction and direct
Appel l ees to G eater Houston Chapter of the Am Civil Liberties
Uni on v. Eckels, 755 F.2d 426, 427 (5th Gr.), cert. denied, 474
U S 980, 106 S.Ct. 383, 88 L.Ed.2d 336 (1985), which resol ves
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DI SCUSSI ON
A. MOTI ON FOR NEW TRI AL

Appel | ant contends that the trial court commtted reversible
error when it ignored her "newy discovered evidence," nanely Dr.
Tal mage's affidavit, and denied her notion for a new trial.
Pursuant to Rule 59 of the Federal Rules of Cvil Procedure, the
district court has discretionto grant a newtrial on this ground.
Johnston v. Lucas, 786 F.2d 1254, 1257 (5th Cir.1986). Before we
Wil disturb the trial court's ruling, however, we nust find a
cl ear abuse of discretion. GOsburn v. Anchor Laboratories, Inc.,
825 F.2d 908, 917 (5th Cir.), cert. denied, 485 U S. 1009, 108
S.C. 1476, 99 L.Ed.2d 705 (1988); Johnston, 786 F.2d at 1257,
LaFever, Inc. v. All-Star Ins. Corp., 571 F.2d 1367, 1368 (5th
Cir.1978). As this court noted in Brun-Jacobo v. Pan Am Wbrld
Ai rways, Inc., 847 F.2d 242, 244 (5th Cir.1988):

Wen the district court denies a nmotion for new trial,
appellate review is especially deferential because in that
i nstance deference to the district court operates in harnony
wth deference to the jury's determ nation of the weight of
the evidence and the constitutional allocation to the jury of
questions of fact.

I n deci di ng whether newy discovered evidence is sufficient
to warrant a newtrial, the district court should consi der whet her
the evidence: (1) would probably have changed the outcone of the
trial; (2) could have been discovered earlier with due diligence;

and (3) is nmerely cumul ative or inpeaching. Gsburn, 825 F.2d at
917; Johnston, 786 F.2d at 1257; LaFever, 571 F.2d at 1368. The

this question.



burden is on Appellant to denonstrate that the new evidence clearly
wei ghs in favor of a new trial

We are unconvinced that Dr. Talmage's affidavit neets any of
the requirenents |isted above.

Dr. Tal mage's affidavit, at best, inpeaches Drs. WIllians' and
Bradshaw s testinony that an am nogl ycosi de bl ood serumtest coul d
not be perfornmed over the weekend. Assum ng arguendo that this
case is retried and Dr. Talnmage is allowed to testify, there is no
guarantee that the jury wll accept his testinony and reject the
testinony of Drs. WIllianms and Bradshaw. G ven the state of the
evi dence, the question of whet her am nogl ycosi de bl ood seruml| evel s
could be tested on a weekend would be a matter for the jury to
resolve fromits perception of witness credibility.®

Appel l ant is al so unable to make a showi ng that, even with due
diligence on her part, Dr. Talmge's testinony would have been
unavail able prior totrial. The record indicates that the parties
conduct ed di scovery for over five years and took the depositions of
numer ous expert wtness. Appel l ant maintains that she was not
alerted to the possibility that Drs. WIlianms and Bradshaw were

lying until after the trial was concluded. She further indicates

81t is inportant to distinguish this type of inpeachnent
evi dence from evidence of a nore conpelling nature. |f Appellant
had presented the district court with docunentation (hospital
records or the like) conclusively establishing that Methodi st
Hospital routinely conducted weekend am nogl ycosi de bl ood serum
tests in January, 1987, this elenent of the test could weigh in
favor of granting a newtrial. Appellant would still, however,
have the burden of proving that (1) even with diligent pre-trial
di scovery the evidence was unavailable; and (2) that the
evi dence woul d probably have changed the outcone of the case.
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that she had no reason to question the veracity of the statenents
t hese doctors gave at deposition and that she accepted their story
as true. Wil e cognizant of Appellant's trusting nature, we
believe a prudent litigant woul d i ndependently investigate such a
pivotal issue and be less than willing to adopt blindly the
statenents of the opposing party. Appellant is wunable to
denonstrate that, had she vigorously pursued this avenue of
di scovery prior totrial, she would have fail ed to uncover evi dence
simlar tothe statenents contained in Dr. Tal mage's affidavit. W
are unconvinced that Dr. Talmge's affidavit is the type of "new
evidence" that a truly diligent litigant would be powerless to
unearth given five years of discovery.

Furthernore, Appellant failed to denonstrate that Dr.
Tal mage' s testi nony woul d probably change t he out cone of this case.
This was a conplicated case requiring nearly two weeks of trial and
numer ous expert w tnesses. Several experts testified that the
medi cal treatnment administered by Drs. WIIlianms and Bradshaw was
appropriate under the circunstances. The trial judge was afforded
the opportunity to gage the credibility of these wtnesses, a
luxury this court does not enjoy. We decline Appellant's
invitation to second-guess the trial court. Accordingly, we are
unconvi nced that the district court abused its discretion when it
determned that Dr. Talnmage's testinony was not such as would

probably change the outcone of this trial.’

This is especially true since Appellant fails to specify
the foundation supporting Dr. Talmage's affidavit. Exam nation
of Dr. Talmage's curriculumvitae reveals that he has never been
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B. MOTI ON FOR RELI EF FROM JUDGVENT
Appel lant also asserts that the trial court erred by not
granting her Rule 60(b)(3) notion for relief fromjudgnent. She
reasons that the statenents nade at trial by Drs. WIlianms and
Bradshaw anount to perjury, naking relief under Rule 60(b)(3)
appropri ate.

"A rule 60(b)(3) assertion nust be proved by clear and
convi nci ng evi dence, and the conduct conpl ai ned of nust be such as
to prevent the losing party fromfully and fairly presenting its
case." Longden v. Sunderman, 979 F.2d 1095, 1103 (5th Cr.1992),
citing Rozier v. Ford Mtor Co., 573 F.2d 1332, 1339 (5th
Cir.1978). The purpose of the rule is to afford parties relief
fromjudgnents which are unfairly obtained, not those which may be
factually incorrect. Johnson v. Ofshore Exploration, Inc., 845
F.2d 1347, 1359 (5th Gr.), cert. denied, 488 U S 968, 109 S. C
497, 102 L.Ed.2d 533 (1988).

The decisiontorelieve a party fromfinal judgnent is within
the sound discretion of the trial court. Montgonery v. Hall, 592
F.2d 278, 279 (5th Cr.1979). We will disturb the district court's
decision only for an abuse of discretion. Johnson, 845 F.2d at
1359; Montgonery, 592 F.2d at 279.

Appel | ant contends that the deposition and trial testinony of

Dr s. Wlliams and Bradshaw, on the issue of whether an

on the staff of Methodist Hospital and the affidavit does not
i ndi cate whet her he, or sonmeone he knows, ever ordered an

am nogl ycosi de bl ood serumtest from Methodi st Hospital on or
before January 5, 1987.



am nogl ycosi de bl ood serumtest could be run on a weekend, anounted
to perjury. Appellant asserts that Rule 60(b)(3) is in place to
ensure that a party can reap no reward for engagi ng in fraudul ent
conduct. W agree with Appellant's general statenent, but we nust
exam ne the record to determne if it is to be applied here.

| f unequi vocal evidence establishes that a party wllfully
perjured hinself, and thereby prevented the opposition fromfully
and fairly presenting its case, use of Rule 60(b)(3) to grant the
i nnocent party a new trial would be a proper response. Thi s
however, is not such a case.

Drs. WIllianms and Bradshaw testified that it was inpossible
to nonitor am nogl ycosi de bl ood serum | evels on the weekends. In
addition, Dr. Edwn M Ovy, Co-Director of the Infectious D seases
Research Laboratory at Methodi st Hospital, submtted an affidavit
whi ch unequivocally states that weekend |ab testing for
am nogl ycosi de bl ood serum |levels was unavail able at Methodi st

Hospital in January, 1987.%

8Dr. Oy's affidavit states, in relevant part:

In January, 1987, The Methodi st Hospital had not yet
deci ded to offer physicians routine testing of serum
am nogl ycoside levels. The Infectious D sease Research
Laboratory had agreed to do a pilot trial of performng
am nogl ycoside level testing. This testing was
performed once a day by research technicians in the

I nfectious D sease Research Laboratory on a Monday

t hrough Friday basis. Serum sanples were delivered to
the Infectious Di sease Laboratory around noon each day
and assays were perforned in a batch. Am nogl ycosi de

| evel determ nations could not be done on either a
routine or energency basis after 5 p.m on weekdays or
on weekends.

(Oy Aff. T 2).



Dr. Tal mage's affidavit squarely contradi cts the assertions of
Drs. Oy, WIlians and Bradshaw. Dr. Talmage clains that his
affidavit is based on personal know edge. There is no indication,
however, as to how Dr. Tal nmage acquired this personal know edge.
According to his own curriculumvitae, Dr. Tal mage has never worked
in the Methodi st Hospital, nor is he a nenber of its staff. At
most, Dr. Talmage's affidavit creates a factual dispute over
whet her the Methodist Hospital's Infectious Di seases Research
Laboratory was capable of perform ng am noglycoside bl ood serum
testing on weekends in January, 1987. Appel l ant's new evi dence
does not conclusively establish that Drs. Bradshaw and WIIians
intentionally perjured thenselves. As we noted above, Rule
60(b)(3) is not intended to correct those outcones which may be
factually incorrect, but rather to protect against a party
prevailing by unfair neans. Johnson, 845 F.2d 1347.

Even i f we accept as true Appellant's assertions of perjury,
we woul d only set aside the decision of the trial court if we found
that Appellee's actions foreclosed the possibility that Appellant
could "fully and fairly present her case." Longden, 979 F.2d at
1108. In the case at hand, Appellant had independent access to
i nformati on concerning the availability of am noglycoside testing
in January, 1987. Dr. Talmage's affidavit proves that this
i nformati on was not under the exclusive control of the Appell ees.
It is likely that a nore focused effort by Appellant could have
uncovered this evidence prior totrial. Wen a party is capable of

fully and fairly presenting her case notw thstanding "fraud,
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m srepresentation, or other m sconduct,"” the trial court does not
err when it denies a Rule 60(b)(3) notion. See Rozier v. Ford
Motor Co., 573 F.2d 1332 (5th Gr.1978) (finding abuse of
di scretion where the all eged fraud concerned i nformati on within the
excl usi ve purvi ew of w ongdoer).
As we noted above, Rule 60(b)(3) is not intended to correct
t hose outconmes which may be factually incorrect, but rather to
protect against a party prevailing by unfair nmeans. Johnson, 845
F.2d 1347. Appellant has failed to produce clear and convincing
evidence in support of her very serious charge of perjury and
i kewi se fails to denonstrate that any perjured testinony prevented
her from fully and fairly presenting her case. Accordi ngly, we
find that the trial court did not abuse its discretion when it
refused to grant her notion for relief fromjudgnent.
C. SANCTI ONS
Drs. Fromer and Rivera have asked the court for sanctions
for a frivolous appeal. Fed. R App. P. 38. W find it indeed
puzzling that Dr. Rivera filed a brief and sought sanctions in this
court because he was not cast in judgnent. It was therefore
unnecessary for his attorney to file any briefs in this court and
to attend oral argunent. Hi s notion for sanctions is deni ed based
upon this fact which was conceded at oral argunent. Dr. Fromer's
nmotion presents slightly different facts. He was cast in judgnent,
but Appellant failed to raise any issue with respect to himin her
brief to this court. Rather than file briefs and attend oral

argunent, Dr. Fromrer woul d have been well-advised to sinply file
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a notion to dismss once it becane apparent that he was not
included in the appeal. We therefore find that the sanctions
sought by Dr. Fromer in defense of D az's appeal would be
i nappropriate, and are deni ed.

Drs. Bradshaw and Wl lianms al so seek Rul e 38 sanctions. This
court has noted that a frivol ous appeal is one in which "the result
is obvious or the argunents of error are wholly w thout nerit."
Buck v. United States, 967 F.2d 1060, 1062 (5th Cr.), cert.
denied, --- US ----, 113 S C. 1052, 122 L.Ed.2d 360 (1993)
(quoting Montgonery v. United States, 933 F.2d 348, 350 (5th
Cr.1991)). Wiile we are not surprised that counsel for Drs.
Bradshaw and WIllians contend that Ms. Diaz's appeal is "wholly

wthout nmerit,"” we find that Appellant's appeal is not so tenuous
and unrealistic to warrant this court to award Rul e 38 sancti ons,
and they are deni ed.
CONCLUSI ON
In sum we hold that a | oosely substanti ated post-trial charge
of perjury is insufficient to formthe basis of either a notion for

new trial or a notion for relief fromjudgnent. Accordingly, we

AFFI RM t he decision of the trial court.
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