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For the Fifth Crcuit
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UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

VERSUS

JON PAUL HAM LTON and
ALLEN LAMAR McMURREY,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas

(March 8, 1995)

Before KING EMLIO M GARZA and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:

The only issue in this crimnal appeal is whether the district
court commtted reversible error in refusing to admt, for
i npeachnent purposes, evidence of certain past crim nal proceedi ngs
agai nst the star governnent witness. In |ight of the overwhel m ng
anount of additional inpeachnent evidence the appellants were able
to introduce, we find no basis upon which to reverse appell ants'

convi ctions, and we AFFIRM the judgnent bel ow



BACKGROUND

Def endant - appell ants Jon Paul Hamlton and Allen Lamar
McMurrey were convicted by a jury on July 1, 1993 for burglary of
a post office!, theft of credit cards and U. S. Treasury checks from
the mail?2 counterfeiting of U S. Treasury checks® and sale of
counterfeited checks* A co-conspirator, Byron Bernard York, was
charged and tried along with the appellants and was convicted on
four counts, but he is not a party to this appeal. HamIton and
McMurrey do not challenge the sufficiency of the evidence to
support their convictions. Both stipulated or testified at trial
that (1) they broke into a Houston post office on Septenber 7, 1992
and stol e nunerous checks, credit cards and other mail; (2) they
used the stolen U S. Treasury checks to produce counterfeit checks
by scanning an original into a personal conputer, mani pul ating the
check nunbers and printing the fal se checks on a color printer; (3)
they arranged for the sale of 83 stolen credit cards and received
the proceeds fromthe sale; and (4) they printed and planned to
sell about $2 mllion worth of counterfeited Treasury checks.

However, Hamlton and MMirrey claimed as a defense that
Calvin Stout, who becane a paid governnent informant and the
principal prosecution wtness at trial, entrapped them into

commtting the crines. Stout, Hamlton and McMurrey net in the

118 U.S.C. § 2115.
218 U.S.C. §§ 1029(a)(3), 1708.
318 U.S.C. § 471.
418 U.S.C. § 473.



spring or sumer of 1992 when they were all attending Al coholics
Anonynmous neetings in Houston. According to the defendants’
testinony, they never would have commtted any of the crinmes but
for Stout's overreaching and constant pressure on them Both
defendants clained that from the night they net Stout, he
repeatedly urged themto join himin various crimnal enterprises
and that they continually rejected these suggestions. Finally,
MMirrey testified, Stout "essentially wore [hin] down and won
[hin] over," and "mani pulated nme into thinking, well, hell, this

Wil be easy.”" Hamlton also testified that Stout nade the crines
sound "real easy." McMurrey and Ham Iton testified that they then
joined Stout in his proposed plan to burglarize a Federal Express
drop box and a post office, and later participated in the
counterfeiting and other crines. They also testified that Stout
made frequent references to his fictional contacts, "Hank" and
"@uido," and hinted that "l egs woul d get broken" if the defendants
backed out of the deal. Defense counsel enphasized the fact that
McMurrey and Ham |l ton, recovering alcoholics in their early 20s,
wer e especi ally vul nerabl e and susceptible to entrapnent by the 46-
year-old Stout, who was shown to be experienced, manipul ative and
a practiced liar. A psychiatrist testified that Hamlton, in
particul ar, suffered fromdepression that inpaired his judgnent and
made hi m especially vul nerable to being m sl ed.

Stout, on the other hand, testified that McMurrey, Hanmlton

and York commtted the post office burglary on their own w thout

any urging fromhim and that in fact the defendants did not tel



St out about the burglary until two days after it took place. After
the defendants gave Stout a stolen credit card to use, Stout
contacted a federal postal inspector and began cooperating with | aw
enforcenent authorities to gather information on McMiurrey, Ham | ton
and York. Recorded conversations between Stout and the defendants
were introduced at trial. In these conversations, the defendants
arranged for Stout to sell 83 stolen Texaco credit cards, and they
recei ved and di vided up the proceeds. They al so gave Stout a sanple
counterfeited U S. Treasury check to show to "Hank," Stout's
al | eged banker friend, to determ ne whether it was good enough to
cash. They also had conversations wth Stout regarding the
producti on net hods used to manufacture the counterfeited checks and
the quality of the finished checks. The prosecution pointed out
that, in the taped conversations, Hamlton and McMurrey did not
show any noral reluctance to go through with the crines, or any
sign that they were being coerced. Rather, they discussed going to
Europe for six nonths on the proceeds and nmade coments |ike

"Maybe we can all neet up [and] do the Paris thing ... French whore

houses," and "It's so exciting ... [i]t seens too good to be true."
When Stout suggested that they sell the stolen Anmerican Express
card they had been using, McMiurrey said, "I nean sh-- man, we were
t hi nki ng about going out tonorrow maybe and buying 1,000 nore
dollars worth of stuff." Hamlton added, "I think we are going to
hold on to that." The defense clained that Stout came up with and

pushed the idea to try to cash sone of the business checks that had

been stolen fromthe post office. However, on the tape, Hamlton is



the first to suggest this. During a conversation about going
Europe, Hamlton said, "[H ow nuch do you think we have in checks
just sittin' in there; why can't we cash those?" Stout said, "Wat
do you got?" HamIton replied, "F---, checks for $50,000." The
t aped conversations also contain hints that Ham Iton and McMirrey
were commtting crinmes on their own even before they becane
involved with Stout. While the group was in Ham |lton and McMurrey's
apartnent printing the checks, Stout asked whether a particular
pi ece of equipnment was the printer. Hamlton replied, "That's the
lam nator. That's the lam nator that | nake ny fake ID s on, the
| am nat or machine." On the sane tape, the nen discussed a nutua
friend who was aware of sonme of Ham|ton and McMurrey's activities

and apparently didn't approve:

McMiurrey: | think he got alittle upset when we started every ni ght
going in breaking into buildings and stealing sh--.

Stout: Well.

McMurrey: | nean cause he thought, you know, we were doing |ike the

sneakers trip.

Stout: The what trip?

Ham I ton: Li ke high tech.

Stout. On. WVell.

MMirrey: And what it finally boiled down to is we were heaving
bricks through w ndows.

Ham lton: |Is that before | knew how to pick | ocks?

Stout: | still ah, am amazed that you went and nade two trips
[during the Septenber 7 post office burglary].
Ham I ton: W've done like two trips |ike every place. ... There's

only so nuch roomin the car

McMiurrey, Ham lton and York were arrested on Septenber 23, 1992
while on the way to a bank, along with Stout, to cash four of the
counterfeit checks. A warrant search at Hamilton and MMirrey's
apartnent reveal ed counterfeit checks totalling $1, 900, 000, stolen

Soci al Security checks, five conputers, a scanner, a high-quality



color printer, lamnating nmachines, cutting boards, bolt cutters,
wal ki e-tal kies, a videotape on breaking and entering, tools for
pi cking |l ocks, the front cover to a Federal Express drop box, and
recei pts showi ng the use of stolen credit cards and redenption of
stolen utility bearer coupons. After they were arrested, MMirrey,
Hamlton and York gave witten statenents admtting their
participation in the charged crines, but not nentioning any
i nvol venent by Stout in the post office and Federal Express
burglaries. Additionally, the statenents given after arrest
contradicted the entrapnent defense raised at trial in severa
areas, including who originated the idea for the burglaries and the
counterfeiting.
DI SCUSSI ON

The defendant-appellants challenge their convictions on the
basis that the district court refused to allow them to inpeach
St out by questioni ng hi mabout certain prior crimnal proceedings.
They claim that inpeachnent of Stout was especially inportant
because the viability of their entrapnent defense boiled down to a
credibility choice between their testinony and Stout's testinony.
The issue we address, therefore, is whether district court abused
its discretion or violated Ham I ton and McMurrey's Si xth Anmendnent
right to confront the wi tness agai nst themby excl udi ng evi dence of
Stout's (A) pending felony deferred adjudication; (B) prior
pardoned felony convictions; or (C pending m sdeneanor charges.

Pendi ng Def erred Adjudi cation for Felony Theft

In 1992, Stout pleaded guilty in Texas state court to fel ony



theft by check, for which he had been indicted in the fall of 1991.
Adj udi cation of guilt was deferred, and on Septenber 1, 1992, Stout
was given a five-year term of probation and was ordered to pay a
$500 fine and $1,800 restitution. As of the tine of Ham|ton and
McMiurrey's trial in June 1993, Stout was not paying the restitution
as ordered. The district court refused to allow the defendants to
i ntroduce the court records of the deferred adjudication to i npeach
Stout, on the basis that when adjudication of guilt is deferred,
there is no "conviction" to be admtted. However, the court did
all ow many of the underlying facts relating to Stout's 1992 theft-
by- check prosecution, deferred adj udi cati on and ordered restitution
paynments to cone into evidence: (1) Wen Stout was asked on cross-
exam nation whet her he had been convicted of a felony in the | ast
10 years, he replied, "I'mon deferred adjudication.” (2) During
direct examnation, Stout testified that in 1992, "I had a hot

check out that | was making restitution on," and that "ny cash fl ow
situation was sonewhat limted." (3) McMiurrey testified that when
he first met Stout in the spring of 1992, Stout told him he was
“currently under indictnment." (4) Another w tness, who attended AA
meetings with Stout, testified that Stout told himin 1992 that he
had | egal problenms and had been ordered to pay restitution, and
that he would go to jail if he didn't pay it. (5) The defense
called to the stand a nman who was Stout's victimin the underlying

felony theft case. The victim a gun show vendor who sold Stout a

pi stol and a framed piece of art, testified that Stout had given



him a worthless check and that Stout had been ordered to pay
restitution, but had only paid part of it. (6) On cross-
exam nation, Stout admtted that he was not current on his
restitution paynents.

Rul e 609 of the Federal Rul es of Evidence permts a witness to
be questioned about any felony conviction or any conviction of a
crime involving "dishonesty or fal se statenent, regardl ess of the
puni shment." The district court in this case |imted cross-
exam nation on Stout's deferred adjudication because deferred
adjudication is not a "conviction" under Texas |aw ® Although
"conviction" status for the purpose of Rule 609 is properly
determ ned by federal law rather than state law,® we hold that the
district court's ruling was not an abuse of discretion. The few
Fifth Grcuit cases touching on this i ssue have indi cated that when
adj udication of guilt is deferred, there is no "conviction." See

United States v. Georgalis, 631 F.2d 1199, 1203 (5th Gr.

1980) (hol ding that Rul e 609 was vi ol ated when prosecut or attenpted

to cross-exam ne defendant about his deferred adjudication for

°See, e.q., Jones v. State, 843 S.W2d 487 (Tex. Crim App.
1992) (Def endant sought to inpeach prosecution witness with prior
deferred adjudication and probation for theft; Texas court held
that deferred adjudication is not a conviction and that denying
def endant the right to i npeach a wtness with deferred adj udi cation
probati on does not deny the defendant's constitutional right of
confrontation), cert. denied, 113 S. C. 1858 (1993); see also
Baehr v. State, 615 S.W2d 713, 716 (Tex. Crim App. 1981); Callins
v. State, 780 S.W2d 176, 196 (Tex. Crim App. 1989) (opinion on
rehearing), cert. denied, 497 U. S. 1011 (1990).

6See 28 CHARLES A. WRIGHT AND VICTOR J. GoLD, FEDERAL PRACTICE AND
PROCEDURE 8§ 6133 & n. 31 (1993); United States v. Turner, 497 F. 2d 406
(10th Gir. 1974), cert. denied, 423 U S. 848 (1975).
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felony check fraud); United States v. Dotson, 555 F.2d 134, 135

(5th Gr. 1977) (hol ding that defendant truthfully stated on firearm
purchase form that he had no felony convictions, given the fact
that adjudication of guilt was deferred and sentence suspended on
his prior offense of felony receipt of a stolen car); see also

Martinez-Montoya v. I.N.S., 904 F.2d 1018 (5th G r. 1990) ( hol di ng

that petitioner's prior guilty plea and deferred adjudication for
forgery did not anount to a "conviction"” within the neaning of the
| mm gration Reformand Control Act, 8 U S.C. § 1255a).

Even though Stout's deferred adjudication is not a

"conviction," Ham | ton and McMurrey argue, it shows notive and bi as
because Texas |law allows for early termnation of probated
sentences, giving Stout a notivetolie onthe stand to curry favor
with the prosecution. However, the district court determ ned that
Stout had not entered into any plea agreenent or discussions with
| aw enforcenent or his probation officer. Appellants argue that
St out may have neverthel ess been shading his testinony in an effort
to please authorities, especially in the light of the fact that he
was in default on his ordered restitution paynents and thus in
danger of having his probation revoked.

We hold that the district court admtted enough information
about the deferred adjudication for the defendants to adequately
argue Stout's possible bias to the jury. We will not disturb the

district court's ruling.

Par doned Fel ony Convi cti ons

Calvin Stout was convicted of armed robbery and theft by



check, both in 1973 in Gkl ahoma. He was sentenced to five years in
prison on each case, but was rel eased from confinenent that sane
year. In 1975, the governor of Cklahoma granted Stout a pardon on

these two felony convictions. Stout was granted "a full and free

pardon." The pardon certificate, a pre-printed form stated that
"since [Stout's] release, it appears [that Stout] ... has
conformed to all rules and conditions, and that

docunent ary evi dence has been submtted to show that he

has not been arrested nor violated the |aw and that he

has coqducted himself in a l|awabiding and upright

manner .

The district court excluded the convictions for two reasons,
because of the 1975 pardon and under Rul e 609(b) because they were
nore than 10 years old.’” However, McMurrey was allowed to testify
that Stout told himhe had been to prison before.

Rul e 609(c) and t he acconpanyi ng conmentary draw a di stinction
bet ween pardons based on actual innocence or a finding of
rehabilitation (which nmake the underlying conviction inadm ssible
for i npeachnent) and pardons granted solely to restore civil rights
(which have no relevance to character and do not inpair the
adm ssibility of the underlying conviction). FED. R EviD. 609(c) &

acconpanyi ng Nores oF Cow TTEE ON THE JUDI Cl ARY HOUSE REPORT No. 93- 650;

see also United States v. Waqgins, 566 F.2d 944, 946 (5th

Cr.)(holding that Rule 609 shows "a desire to accord a controlling

™Time limt. Evidence of a conviction under this rule is not
adm ssible if a period of nore than ten years has el apsed since the
date of the conviction or of the release of the witness fromthe
confinenent inposed for that conviction, whichever is the later
date, unless the court determines, in the interests of justice,
that the probative value of the conviction supported by specific
facts and circunstances substantially outweighs its prejudicia
effect." FED. R EviD. 609(b) (enphasis added).

10



consideration to rehabilitation as opposed to executive grace or

judicial invalidation"), cert. denied, 436 U S. 950 (1978). The

district court refused to recognize the distinction draw by Rule
609, instead ruling generally that "for a pardoned crine, the slate
is wped clean.” MMirrey and Hamlton claim that the "good
behavior" referred to in Stout's certificate of pardon is not an
express finding of rehabilitation or actual innocence. The
governnent, on the other hand, argues that a reasonable
interpretation of Stout's pardon is that it was based on a finding
of rehabilitation.

However, we need not decide whether the pardon al one woul d
have made the convictions inadm ssible. Because the convictions
were nore than 10 years old, their admssibility is governed

instead by Rule 609(b). See United States v. Felix, 867 F.2d 1068,

1074 n.9 (8th Cr. 1989). W have read Rule 609(b) to say that the
probative value of a conviction nore than 10 years old is by
definition outweighed by its prejudicial effect. "The general rule
is inadmssibility. It is only when the court admts evidence of a

conviction over ten years old that the court nust engage in a

bal ancing test on the record.” United States v. Estes, 994 F. 2d
147, 149 (5th Cir. 1993). In addition, the district court has broad
discretioninits application of Rule 609(b). Id. at 148. Mboreover,
even if the court had erred in excluding evidence of Stout's 20-
year-ol d convictions, "evidentiary rulings constitute reversible
error only when they affect “substantial rights' of a party." FED

R CRM P. 52; United States v. Livingston, 816 F.2d 184, 190-91

11



(5th Gr. 1987). As we wi Il discuss, so much additional inpeachnent
evidence was admtted in this case that further inpeachnent of
Stout with these renote convictions would not have affected the
trial so as to require reversal in this case. See id. at 191.

Pendi ng M sdeneanor Char ges

At the tinme of trial in June 1993, Stout had a m sdenmeanor DW
charge pending in Harris County, Texas. He al so had an open warrant
and a pendi ng m sdeneanor theft charge in Travis County, Texas. The
district court excluded the evidence, ruling that

"[ p] endi ng m sdeneanor charges are inadm ssible on the

representation from the governnent that there is no

cooper ati on, understanding or any other form of
relationship between the United States, its agents,
agencies and any of the State agencies that mght be
interested in these prosecutions.”
However, despite the ruling, the defense was allowed to elicit
simlar evidence fromStout's fornmer girlfriend; she testifiedthat
Stout was in need of noney in 1988 because "there was a warrant out
for his arrest for hot checks in Austin, Texas. The checks total ed
$1, 000 and he asked nme to borrow noney fromone of ny best friends
so that he wouldn't have to go to jail."

Ham | ton and McMurrey claimthat Stout's m sdeneanor charges

were admssible under Rule 404(b)® to show Stout's bias

8Rul e 404(b) provides that "[e]vidence of other crines, wongs
or acts is not adm ssible to prove the character of a person in
order to show action in conformty therewith. It may, however, be
adm ssible for other purposes, such as proof of notive,
opportunity, intent, preparation, plan, know edge, identity, or
absence of mstake or accident." Wen a defendant seeks to
i ntroduce "prior bad acts" evidence against a governnent w tness,
thisis often called "reverse 404(b)" evidence, because it is being
used agai nst the governnent rather than agai nst the defendant.

12



opportunity and notive to give false testinony in order to
negotiate for favorable resolution of the charges. However, the
district court found no indication whatsoever that Stout had any
agreenent or pending negotiations to that effect. In addition,
Stout testified that he had received no prom ses by anyone in
connection with his testinony in this case and his pending
m sdeneanor charges. Stout even stated that he was unaware of his
pendi ng warrant in Travis County. W cannot see that the district
court abused its discretion in this ruling. And again, we concl ude
that so nuch additional inpeachnent evidence was admtted in this
case that further inpeachnent of Stout with the pendi ng m sdeneanor
charges could not have affected the trial so as to prejudice

Stout's substantial rights. See FED. R CRMm P. 52; Livingston, 816

F.2d at 191.

Concl usi on

We hol d that the evidentiary rulings at issue did not infringe
upon Hamlton and McMirrey's Sixth Amendnent right to confront
Stout, and the district court did not abuse its discretion in
pl acing reasonable Iimts on the appellants' cross-exam nation
Listed below is the overwhel m ng additional inpeachnent evidence
that the defendant-appellants were allowed to introduce to attack
Stout and his testinony. In additionto eliciting information about
Stout's deferred adjudication and obligation to pay restitution,
the defendants introduced the followng evidence: (1) Stout
adm tted on cross-exam nation that he had been involved in dealing

cocai ne, he had lied on his resune and he had held hinself out to

13



be a lawer. (2) An attorney testified that Stout had contacted her
and offered, for a fee, totestify falsely on behalf of her client.
(3) An attorney testified that his firm fired Stout as a | egal
assistant after Stout falsely held hinself out as a |awer and
collected funds froma client. (4) Another attorney testified that
his firmfired Stout as a paral egal after learning that Stout |ied
on his resune about attending Vanderbilt University and | aw school
in lahoma, and that Stout lied that he was dying of rectal
cancer. Stout was al so fired because he often arrived at work drunk
or hung over and because he inproperly used confidential firm
information to his own advantage. (5) A forner girlfriend of
Stout's testified that Stout is not truthful and that she doesn't
trust him (6) Another former girlfriend testified that Stout
falsely told her he was an attorney, failed to repay her noney she
| oaned him for a business venture, falsely told her that he was
dying froma rare bl ood di sease, and stole her car and many of her
bel ongi ngs while she was having surgery. She added that she is
afraid of Stout and had to undergo therapy to recover from her
relationship with him (7) McMurrey testified that Stout told him
that he had been in a lot of trouble with the law, had been to
prison before, and was currently wunder indictnment. (8 Two
W t nesses who attended AA with Stout testified that Stout offered
to sell them illegal firearms and a shoul der-held rocket. (9)
Anot her AA acquai ntance testified that Stout tried to enlist his
help in setting up a prostitution operation in which Stout woul d be

the pinp. (10) At least seven wtnesses testified that they

14



consi dered Stout to be di shonest and untruthful, and Stout was al so
described by various wtnesses as "unstable," "threatening,"
"sick," and a "crimnal scum bag." (11) Stout was fully cross-
exam ned on the paynents he received for being a governnent
informant, and testinony fromat |east five wtnesses, including
Stout hinself, showed that Stout was havi ng financial problens, was
al ways in need of noney and appeared to be willing to do al nbst
anyt hing for noney.

Therefore, we conclude that the court permtted defense
counsel the opportunity to expose nore than anple facts to the jury
fromwhich it could drawinferences relating to Stout's credibility
and notive to entrap the defendants. In closing argunents, defense
counsel pointed to all the "bad character" evidence and argued t hat
Stout was mani pulative, a skilled liar and an opportuni st who
needed noney and targeted the defendants to get it. Hamlton's
counsel additionally argued that Stout had a notive to |lie on the
stand to curry favor with the prosecutor in the hope that he could
get sone help with all his legal problenms. W hold that the
defendants were nore than able to inpeach Stout, and that it is
very unlikely that the adm ssion of the deferred adjudication
records, the pardoned convictions and the pending m sdeneanor
charges would have affected the verdict. Al though Hamlton and
McMurrey do not challenge the sufficiency of the evidence to
support the jury's rejection of their entrapnent defense, we note
that the governnent's case against entrapnent was strong. The

defendants stipulated to the crimnal behavior. Stout's testinony

15



regarding the offense was corroborated by the tape recordi ngs of
hi s neetings and conversations with appellants, as well as by the
written confessions of McMurrey, Ham | ton and codef endant York and
by the incrimnating itens seized fromthe appellants' apartnent.
The jury heard both versions of the events, along with Ham | ton and
McMurrey's anpl e i npeachnent of Stout and his testinony, and chose
to reject the entrapnent defense. W find no abuse of discretion,
and we concl ude additionally that any error the district court may

have commtted was harmess. See FED. R CRM P. 52; United States

v. Livingston, 816 F.2d 184, 190-91 (5th Cr. 1987).

AFFI RVED.

wj |\ opi n\ 93-2837. opn
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