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Bef ore KING and JONES, Circuit Judges, and KAZEN, District Judge.”
By EDITH H JONES, G rcuit Judge:

In this consolidated appeal, we reject challenges to the
convi ctions and sentencing of four operators and enpl oyees of a
Houst on- based tel emarketing scam Alfred Geene, owner and
operator of the business, and Richard Leonard, manager of the phone
room both entered pleas of guilty to wire and nmail fraud,
conspiracy, and using a false nane to further a schene to defraud.
They waived their right to jury trial and contested the nobney
| aundering counts at a bench trial. Greene was convicted on
several counts whereas Leonard was found not guilty on the sole
nmoney | aundering offense with which he was charged. Enpl oyees of
the operation, Kelley and McCracken, contested all the fraud and
money | aundering offenses with which they were charged and,
t herefore, obtained a severance from Greene and Leonard and were
tried before a jury. They were both convicted of conspiracy as
well as wire and nmail fraud. Finding no error, we affirm the

convi ctions and sentencing decisions in every aspect.

District Judge of the Southern District of Texas, sitting by
desi gnati on.



| .
BACKGROUND

The schene itself was sinple. Callers, hired by G eene
and Leonard, used phone lines set upin asuite of small offices in
the Houston area to contact elderly citizens |ocated across the
country and inform them that their nanmes had been selected by a
commttee to receive one of four awards. These individuals, whose
identities had been purchased froma mail order conpany, were read
to froma pre-designed script and told that they had al ready been
chosen to receive either first prize of $15,000.00 cash; second
prize consisting of a dianond and sapphire pendant; third prize
which was a large-screen Sony television; or, fourth prize
consi sting of $1,000.00 cash. The pendant, the only prize ever
gi ven out, was designated as second prize so that the victi mwould
think it the second-nost valuable item after the $15,000.00. In
fact, a portion of the script anticipated questions as to the val ue
of the pendant and was designed to m slead the person to believe
that the jewelry, later appraised for $15.00, was worth between
$2, 000. 00 and $2, 500. 00. To obtain the prize, the victim was
informed that he or she had to pay $395.50. This noney, the
listeners were told, was for "pronotional fees,"” "shipping and

handl i ng," "registration and processing," and "buying soap."” To

reduce the chances of the victims changing his or her mnd, or a

At this point in the phone call, when a victimwas about to be hooked,
a person called a "closer" would take over fromthe initial caller. Cosers net
al one on occasion with Leonard and Greene to receive a |l arger share of the victins'
noney than did the callers.

3



famly nenber's com ng honme and extinguishing the deal, Federal
Express was di spatched to pick up the $395.50 check shortly after
t he phone call.

In fact, there was no contest, there was no draw ng
there was no commttee, and the victinms had not sent in entry cards
to which the script referred. The schene al so i ncluded a foll ow up
letter to the victimreferring to the phone call and repeating the
"good news" that a prize had been won. This letter was designed to
lull the victiminto a sense of satisfaction with the contest.
Later, a box of cheap cosnetics was delivered to the victimfor the
same purpose. No one ever received anything other than a $15. 00
pendant. In effect, the victinms each bought a $15. 00 pendant for
al nost $400.00. By the tinme the FBlI executed a search warrant at
the office of Pronotional Advertising Concepts, the business nane
of the operation, the schene had reeled in 497 victins and grossed
cl ose to $200, 000. 00.

1.
DI SCUSSI ON

A G eene

G eene first contends that the district court violated
his constitutional rights by considering evidence in his bench
trial which was admtted during the jury trial of Kelley and
McCr acken. Greene suggests that the district judge prom sed he
woul d not consi der evidence that he had heard during the jury trial
of the severed codefendants. A fair reading of the exchange

bet ween counsel and the court indicates, however, that what was



really contenplated was a "divorce" between the trials on the
merits and not a conplete ban for sentencing purposes. Nothing in
the record suggests that the district court consi dered any evi dence
fromthe first trial in its determnation of Geene's qguilt of
nmoney | aunderi ng.

Further, at sentencing, Geene did not object to the
court's observations concerning the elderly victins who testified
at the first trial, so he nmnust now establish "plainerror.”™ United

States v. Bullard, 13 F.3d 154, 159 (5th Gr. 1994). This he

cannot do. To resolve a dispute at sentencing, the district court
may consi der non-adm ssi ble "rel evant i nformati on" provided that it
"has sufficient indications of reliability." US S. G § 6Al.3(a);
United States v. Burnea, 30 F.3d 1539, 1576 (5th Cr. 1994).

Testi nony under oath observed by the district court would qualify.

United States v. Smth, 13 F.3d 860 (5th G r. 1994), is

not to the contrary. Although this court vacated a sentence where
the court considered of factual matters contained in a co-
defendant's pre-sentencing report, the Smth court premsed its
concern on the defendant's | ack of opportunity to "see" the PSR or
"contest [its] accuracy." |d. at 867. In contrast, once the court
reported his observations of the elderly wtnesses to defendant at
the sentencing hearing, Geene could have attenpted to rebut the
court's inpressions, or at |east asked for sone tine to do so.
Greene also contends the district court erred in
sent enci ng hi munder the noney | aunderi ng gui deli nes i nstead of the

fraud quidelines. The crux of Geene's argunent is that while



convicted of laundering "only" $3,638.78, conpared to a fraud
schene that grossed nearly $200, 000.00 and victim zed at | east 497
peopl e, he was, neverthel ess, sentenced under the "stiffer" noney
| aundering gui delines. Indeed, a substantial disparity does exi st
bet ween the gui deline range M. G eene woul d have confronted under
the fraud guidelines of 8 2Fl1.1 and the sentence he actually
received under the noney laundering terns found in US S G 8§
2S1.1. "

Greene explicitly anal ogi zes his situation to the facts

of United States v. Skinner, 946 F.2d 176, 179 (2nd G r. 1991),

where the court vacated sentences calculated under the noney
| aundering guidelines for $3,320 of expenditures because the
essence of the crinme was the conspiracy and distribution of
cocaine. Unfortunately for G eene, the Second Crcuit remanded to
the district court for reconsideration of a downward departure.
Id. at 180 ("The financial transactions...can only be said to have
facilitated additional crinmes in the nost mninal sense.
Accordi ngly, appellants' conduct was both atypical of the conduct
descri bed by the Sent enci ng Gui del i nes and i nadequately consi dered

by the Sent enci ng Conm ssion, thus enpowering the district court to

* %

In M. Greene's view, the laundering guideline |inguistically applies,
but his conduct differs significantly fromthe norm He therefore clains he is not
a "normal" noney |aunderer within the "heartland" understanding of the term but
instead just a convicted "garden variety" telemarketer. Notably, however, G eene
failed to file a notion challenging the | egal basis or sufficiency of the evidence
supporting his conviction for noney |aundering. Cbviously not every dollar spent
in every transaction that can be traced to a specified crimnal activity violates
18 U S.C. 8§ 1956(a)(1)(A)(i). "To so interpret the statute"” would "convert the
noney | aundering statute into a noney spending statute." United States v. Sanders,
928 F.2d 940, 944 (10th GCr.), cert. denied, 502 U S 845 (1991). See also Note,
A Full Laundering Cycle is Required: Placing Back the Proceeds to Carry on Crine is
the Crime under 18 U.S.C. 8 1956(a)(1)(A)(i), 70 Notre Danme L. Rev. 727, 891 (1995).

6




consider a downward departure.") In the Fifth Crcuit, the

deci sion not to depart is unreviewabl e on appeal. United States v.
Mro, 29 F.3d 194, 198-199 (5th Gr. 1994).2* |In fact, this court
| acks jurisdiction over a district court's refusal to grant a

downwar d depart ure. United States v. Di Marco, 46 F.3d 476, 477

(5th Gr. 1995) (failure to grant discretionary dowward departure
is "not subject to appellate review').* Although, in accord wth
Skinner, the district court may effectuate the "heartl and" | anguage
of the introductory chapter of the Sentencing Cuidelines through
the vehicle of a downward departure, its decision not to depart
downward i s concl usi ve.

| ndeed, because of the CGuideline' s grouping rules, where
money | aundering and fraud offenses can be properly grouped, the
inposition of the higher base offense |evel attached to noney
| aundering was required. Geene, not surprisingly, insists that
the grouping of the noney |aundering counts of conviction with
t hose of conspiracy, mail and wire fraud, and the fal se nane counts
was error. The issue of grouping counts for sentencing purposes is
generally a question of |aw subject to a de novo review. United

States v. Patterson, 962 F.2d 409, 416 (5th Gr. 1992). The

sentence will be upheld if it was inposed as the result of "a

correct application of the guidelines to factual findings which are

8 W have suggested, however, "that a renmand m ght be appropriate when

the record reveal s that the sentencing judge erroneously believed that it | acked
the authority to depart." 1d. at 199 n. 3.

4 Interestingly, in DiMarco we noted that the Second Circuit had adopted
asimlar rule. 1d. at 477 (citing United States v. Adeniyi, 912 F. 2d 615, 619 (2nd
Cir. 1990)). The court in Skinner did not discuss the apparent conflict.
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not clearly erroneous." United States v. Ponce, 917 F.2d 841, 842

(5th Gr. 1990)(citing United States v. Sarasiti, 869 F.2d 805, 806

(5th Cir. 1989)).

G ouping by virtue of § 3Dl.2(d) of the Sentencing
Cui del i nes necessitates offenses involving the sane victim and
involving multiple acts tied together by a conmon ill egal objective
or part of a comon schene. When this predicate is satisfied,
8§ 3D1. 2(d) explicitly provides for grouping of offenses covered by
the fraud and noney | aunderi ng gui delines. Undoubtedly, this scam
did involve several transactions as part of a |arger common pl an.
The nore difficult issue, however, is whether the fraud and noney
| aundering offenses involved the sane victim Greene points to
several cases in support of his argunent that fraud and noney

| aundering do not involve the sane victim See United States v.

Johnson, 971 F.2d 562, 576 (10th G r. 1992) (vacating groupi ng of

fraud and | aundering counts); United States v. Lonbardi, 5 F.3d

568, 570 (1st Cir. 1993)("society" is victimof noney | aundering);
United States v. Taylor, 984 F.2d 293, 303 (9th Cir. 1993) (vacating

groupi ng of fraud and | aundering counts). Additionally, this court

in United States v. @&Gllo, 927 F.2d 815, 824 (5th Cr. 1991),

accepted the argunent that | aundering was a crine in which society

at large is the victim?®

5 Interestingly, inGllothe United States "argue[d] that drug-rel ated

of fenses and the noney | aundering offense invoke distinct societal interests."
The governnent defined the harmfromnoney | aundering to be the "di spers[ion] of
capital fromlawfully operating economc institutions tocrimnals in and out of
the country.” |d. Because Gllo involved drug of fenders and not fraud, the
United States avoids, technically perhaps, inconsistency inits argunents before
this court.
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We distinguish this case from those cited by G eene
because i n none of those cases did the noney | aundering activities
of the defendants perpetuate the underlying crines. Here, however,
Greene's noney |aundering activity, regardless of its limted
extent, advanced the mail and wre fraud schenme that victimzed

nearly 500 people. W followthe approach adopted in United States

v. Cusunmano, 943 F.2d 305, 312-313 (3rd Cr. 1991), where the

def endant was convicted of theft and bribery from an enpl oyee
health fund as well as noney |aundering. The Third CGrcuit
considered the propriety of grouping the offenses by inquiring
whet her the noney | aundering convictions and enbezzl enent of f enses
harmed the sanme victim It concluded that the victim of the
enbezzl enent of fenses, as well as the | aundering of fenses, was "t he
fund and its beneficiaries.” 1d. at 313. The court concl uded t hat
these offenses were "part of one overall schene to obtain noney
fromthe fund and convert it to the use of Cusunmano." |1d.
Simlarly, the noney |aundering offense was not
"ancillary" here. There was a single, integrated schene to obtain
money fromthe elderly victins and to use that noney to facilitate
the continuance of the scam The activities can not be neatly
separated as Geene would hope. By conducting financial
transacti ons--payi ng cal l ers, purchasi ng | eads, payi ng phone bill s-
-with the victins' noney for the purpose of bilking nore peopl e out
of $395.50 each, the group of targeted victins becane t he victi mof
t he noney | aundering activity as well as the fraud schene. Inthis

case, the district court properly found that the noney | aundering



and fraud constituted part of the same continuing conmon crim nal
endeavor.

Greene further attacks his sentence by alleging that the
district court, w thout explanation, sentenced himto sixty nonths
on the fraud counts whereas a proper application of the guidelines
called for a sentence of between 21 and 27 nonths. US. S G
8 BGL.2(b), however, provides that in cases involving nultiple
sentences, each sentence should equal the "total punishnent."” As
the district court was entitled to sentence pursuant to the noney
| aundering gui delines, the inposition of 60-nonths for each fraud

count is permtted. United States v. Porter, 909 F.2d 789, 797 n.3

(5th Gr. 1990)(in multiple-count sentences, to the extent possible
W t hout exceedi ng statutory maxi mum or mni nuns, the sentence on
each count shall be equal to the total punishnent).

Greene additionally contends that the court erred by
enhancing the offense level for his role in the schenme as an
organi zer, pursuant to U.S.S.G § 3Bl.1(a), because the adjustnent
applies to the fraud of fenses and not the noney | aundering counts.
And, while Geene does not contend that the evidence 1is
insufficient to support the factual finding that he was the
organi zer of the crimnal activity involving nunerous participants,
he repeats his contention that the noney |aundering counts cannot
be grouped with the fraud counts, and, thus, the enhancenent was
i nproper. W are unpersuaded that the groupi ng was unaut hori zed.

Wth greater cogency, G eene argues the four |evel "role

in the of fense" adjustnent, which would apply as an enhancenent to
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Greene's fraud, should not have been added to the noney | aunderi ng
of fense level .® The United States defends this increased sentence
on several grounds, but the npbst persuasive basis seens to be §

1B1.3(a)(2). The provision permts consideration of "all acts and
om ssions that were part of the same course of conduct or comon
schene or plan as the offense of conviction" where grouping has
occurr ed. Greene's fraud and noney |aundering were properly
grouped, and the noney | aundering was an i ntegral factor in keeping
the tel emarketing schene afloat. It was appropriate factually and
|l egally under this guideline to apply the fraud-related role in the
of fense enhancenent to the noney | aundering base offense |evel.
Greene, who was awarded a two-level decrease in his
sentence pursuant to U.S. S.G § 3El.1(a), over the governnment's
obj ection, argues that he was entitled to a three-|evel decrease.
This court reviews determnations regarding acceptance of
responsibility "for clear error but under a standard of revi ew even

nmore deferential than a pure ‘clearly erroneous' standard.”

United States v. Gonzales, 19 F.3d 982, 983 (5th Cr. 1994).

Greene suggests that he should have received the
addi tional one-level reduction because he waived a jury trial and
wanted to stipulate to nost of the evidence. This claimis w thout
merit for a couple of reasons. First, 8 3El.1(b) makes it clear
that the defendant nust tinely notify the governnent of an

intention to plead guilty, not of an intention to seek a bench

6 Wth a zero crimnal history, the adjustnent increases the mdpoint of

Greene' s guideline range sentence by 1/2 years.
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trial or to stipulate to certain facts. Second, the fact that
Greene inforned the governnent of his intention to plead guilty to
the fraud charges does not mtigate the expenditure of resources
that it required to prosecute the noney |aundering charges.
Gonzal es, at 983-984. Accordingly, the court's refusal was proper.

B. McCracken and Kelly

Appel  ants McCracken and Kel | ey assert that the evidence
was insufficient to maintain their convictions for conspiracy and
fraud. Specifically, both insist that +the evidence was
insufficient to establish the el enent of know edge or intent. Wth
respect to the conspiracy charges, the governnent nust prove beyond
a reasonabl e doubt that the defendant know ngly joined a conspiracy
and that at |east one conspirator commtted an overt act in

furtherance of the conspiracy. United States v. Cavin, 39 F.3d

1299, 1305 (5th Gr. 1994). A defendant's know ng invol venent in
a conspiracy can be established by circunstantial evidence. United

States v. Casilla, 20 F.3d 600, 603 (5th Cr. 1994). Once a

conspiracy is established, only "slight evidence" is needed to

connect a defendant to the agreenent. United States v. Duncan, 919

F.2d 981, 991 (5th Cr. 1990).
The government nust prove beyond a reasonabl e doubt that
t he def endant had a "consci ous knowing intent to defraud.” United

States v. Kreiner, 609 F.2d 126, 128 (5th G r. 1980). I n ot her

words, it nust prove that the defendant contenplated or intended

sone harmto the property rights of the victim United States v.

Stouffer, 986 F.2d 916, 922 (5th Cr.), cert. denied, 114 S. . 115
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(1993). If Kelley and McCracken knowi ngly joined the conspiracy
and schene to defraud, they are guilty of the substantive mail and

wire fraud offenses. United States v. Basey, 816 F.2d 980, 997

(5th Gir. 1987).

It is readily apparent that these convictions are
supportable. Both Kelley and McCracken worked | onger at PAC than
any ot her enpl oyees; they both worked as closers and hel ped train
the | ess experienced callers; and, they attended the sane neetings
as the callers who realized PAC was a fraud. Particularly
persuasi ve are the individual comments made by the two that they
knewto be false: (1) McCracken told M. and Ms. Keister that they
had won $15,000.00 and that the $395.00 was for shipping and
handling; (2) McCracken told M. Race that she had his entry card
in front of her, he had been selected to win $15, 000.00, and she
woul d | ose her job if he did not give his check to Federal Express;
(3) Kelley gave Ms. Russell the inpression she had won $15, 000. 00;
(4) Kelley told Ms. Faust that she had won at |east $1,000.00 and
that her prize would be identified the next day during a conmmttee
nmeeting; and, (5) Kelley told Ms. Cash her nane had been drawn and
the l|east she would win was $1, 000. 00. Kel ley and MCracken
knowi ngly joined the schenme and conspiracy and were vicariously
liable for all the substantive offenses nade pursuant to it.

C. Al l Four Appellants

All four appellants contend that the two |evel
enhancenent of their sentences pursuant to U S S.G § 3Al.1 was

i nproper as the victinms in this case were not "vul nerable"” within
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the nmeani ng of the guidelines. The burden is upon the governnent
to establish the facts necessary to support the adjustnment by a

preponderance of the evidence. United States v. Kim 963 F. 2d 65,

69 (5th Cr. 1992). The finding of the district court is reviewd

under the clearly erroneous standard. United States v. Brown, 7

F.3d 1155, 1159 (5th Gr. 1993).

Here an adequate factual basis existed for determ ning
that the telemarketing schene preyed upon vulnerable victins.
Noting that a group of individuals can be found to be vul nerabl e
under U.S.S.G 8§ 3Al.1, the district court concluded that PAC
specifically and intentionally targeted elderly citizens because
t hey were unusual ly vul nerabl e or particularly susceptible to this
type of fraud.

We cannot find clear error in concluding on this record
that these defendants intentionally selected their elderly victins
because of their perceived vulnerability. 1In fact, all defendants
were aware that the elderly were directly targeted by PAC. For
exanpl e:

a. Geenetoldacaller that they were running a "seni or
citizens' contest;"

b. Leonard told callers in a norning neeting that
el derly people were the "target audi ence" and that they
had nothing better to do than send in puzzle contests;

C. Greene purchased the nanmes and addresses of 1,000
wonmen who were over the age of sixty;

d. Kelley told a caller that the victins were "old
buzzards" who did not know what to do with their noney;

e. McCracken referred to the victins as "stupid old
fool s;"
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f. Questionnaires received by the FBI from 252 of the
497 victinms disclosed that 75% of those respondi ng were
over sixty, and the |argest representative age group of
the respondents was between the ages of seventy and
sevent y-ni ne.

Moreover, the evidence denmonstrated that it was not a fortuitous

decision to target those elder citizens. Conpare United States v.

Wlson, 913 F. 2d 136, 138 (4th Gr. 1990)(randomy sel ected targets
for phone fraud not vul nerable).

The evi dence avail abl e al so supports a finding that the
el derly were unusually vulnerable or particularly susceptible to
the fraud perpetrated by the conspirators in this case and that
G eene, Leonard, Kelley, and McCracken specifically targeted them
as a group because of this characteristic. In this regard, the
district court considered Kelley's statenent that, "these old
buzzards don't really know what they want to do with their noney;"
Leonard's belief that getting the victins to send in their noney
was, "easy cash;" and callers' testinony that the elderly were
easier to sell to than the others.’

CONCLUSI ON
For the foregoing reasons, we AFFIRMthe convictions and

sentenci ng decisions in every aspect.

! Leonard, in a pro se brief, attacks the constitutionality of the search

of his truck by one of his callers, alleging that she was actually an agent of the
governnent. This contention has been waived by his entry of a guilty plea. Tollett
v. Henderson, 411 U S. 258, 267, 93 S. C. 1602, 1608 (1973); United States v.
Smal | wood, 920 F.2d 1231, 1240 (5th G r. 1991).
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