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Appeal from the United States District Court for the Southern
District of Texas.

Bef ore REYNALDO G GARZA, SM TH and WENER, Circuit Judges.

PER CURI AM

Al an Granader ("Granader") appeals the district court's grant
of sunmary judgnent against him and the district court's award of
Rul e 11 sanctions. Finding no error, we AFFIRMthe district court
on both points of appeal.

| . FACTS

| n Decenber of 1988, Al an G anader borrowed $50, 000 fromFirst
Nat i onal Bank of Texas ("Bank") to purchase 5,000 shares of Bank
common stock for his children. Wen the Bank did not deliver his
stock, Granader nmade i nquiries about the status of the stock. Upon
bei ng provided a copy of the stock certificates in 1989, G anader
di scovered that the stock had been incorrectly issued in his nane,
rather than his children's nanes. He also discovered that the
stock was not a new issue, but a transfer of JimD. MBee's, the
Bank' s president, stock. In spite of this information, G anader
did not file suit or seek a correction.
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On July 23, 1992, the Bank was declared insolvent at which
time the FDI C was appoi nted Receiver of the Bank. G anader filed
asuit in Harris County state court against JimD. MBee ("MBee")
and the FDIC. The FDIC renoved the suit to federal court. MBee
moved for summary judgnent and the district court granted summary
judgment in favor of MBee and the FDIC.! MBee later filed a
nmotion for Rule 11 sanctions agai nst Granader. The district court
granted the notion and ordered G anader to pay $8,890 i n sancti ons.
Granader tinely appealed to this court.

1. DI SCUSSI ON

Granader clains the district court erred in granting summary
judgnent in favor of McBee, and in granting McBee's notion for Rule
11 sancti ons.

AL Did the district court err in granting summary judgnent?

Granader asserts that the district court erred in granting
summary judgnent in favor of MBee, because MBee failed to neet
his summary judgnent burden. Granader argues that the district
court granted summary judgnent on all of his clains even though
McBee's notion failed to nention his clai munder Section 33 of the
Texas Securities Act and his shareholder derivative claim
Granader argues that silence and omssion cannot inform the
district court of anything, nor identify parts of the record to

support summary judgnent. See N. L. Industries v. GHR Energy Corp.,

A prior panel of this court granted the FDIC s notion to
remand on the basis that it had not asked for sunmary judgnent,
and Granader was not given proper notice that the district court
was going to grant summary judgnent in favor of the FDI C
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940 F. 2d 957, 965 (5th Cr.1991), cert. denied, --- U S ----, 112
S.C. 873, 116 L.Ed.2d 778 (1992) (This court rejected as
"di si ngenuous" defendant's efforts to support summary judgnent on
all clains where it only sought sunmary judgnent as to sone
clains.).

Granader argues that in granting summary judgnent on the
non-contract clains, the district court relied on the inaccurate
vi ew t hat he brought his cause of action only after the Bank fail ed
and he lost his investnent. G anader clains that he sued McBee in
1991 and sued the Bank on July 22, 1992, before the Bank failed on
July 23, 1992.

Granader also argues that even if we believe that MBee net
his summary judgnent burden, clearly he net his burden of show ng
t hat genuine issues of material fact exist. Ganader clains that
McBee's notion is predicated on the follow ng two argunents: (1)
McBee made no representations to Ganader, hence, G anader could
not have relied on sane; and (2) there was no agreenent between
McBee and Granader. Granader, however, clainms that he presented
evidence that MBee nmde oral representations about the Bank's
stock in at least one Bank board neeting and that these
representations were directly relayed to G anader by his brother,
Dan Granader.? Granader also clains that he presented evidence
that McBee nade witten representations about the Bank's stock in

materials that the Bank directly relayed to G anader. Gr anader

Dan Granader was a First National Bank of Texas board
menber.



concl udes that because of the conflicting evidence, fact questions
exist for jury resolution.

G anader further argues that a substantial portion of his suit
effectively involves fraud and m srepresentati on of one specie or
another. Granader clains that under Texas |aw, "whether a fraud
has been commtted is a fact question to be determ ned by the trier
of facts." Berquist v. Onisiforou, 731 S W2d 577, 580
(Tex. App. —Houston [14th Dist.] 1987, no wit). Finally, G anader
argues that there are fact questions present in his sharehol der
derivative claim He clains that although the funds from his
purchase of "new issue" stock were to go to the Bank to provide
additional working capital, the funds instead were diverted to
McBee in exchange for "old stock."

We review the district court's grant of summary judgnent by
reviewing the record under the sane standards which guided the
district court. Al exandria Associates, LTD., v. Mtchell Co., 2
F.3d 598, 600 (5th G r.1993). A grant of summary judgnent is
proper when no genuine issue of material fact exists that would
necessitate a trial. Celotex Corp. v. Catrett, 477 U S. 317, 323-
25, 106 S. . 2548, 2552-54, 91 L.Ed.2d 265 (1986). |In determ ning
whet her the grant was proper all fact questions are viewed in the
Iight nost favorable to the nonnovant. Questions of |aw, however,
are deci ded de novo. Wl ker v. Sears, Roebuck & Co., 853 F.2d 355,
358 (5th G r.1988). The noving party has the burden of show ng
that there is no genuine i ssue of material fact and that the noving

party is entitled to judgnent as a matter of |aw. WIllians v.



Adans, 836 F.2d 958, 960 (5th Cr.), reh. denied, en banc, 844 F. 2d
788 (5th Gir.1988). Once the novant carries this burden, the
burden shifts to the nonnovant to showthat summary judgnent shoul d
not be granted. Celotex, 477 U S. at 324-25, 106 S.Ct. at 2553-54.
A party opposing a properly supported notion for sunmary judgnment
may not rest upon nere all egations or denials of pleading, but nust
set forth specific facts show ng the exi stence of a genuine issue
for trial. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 256-57,
106 S. Ct. 2505, 2514-15, 91 L.Ed.2d 202 (1986).

The district court properly granted summary judgnment in
McBee's favor. MBee disproved, as a matter of |aw, at |east one
essential elenent of each of Ganader's causes of action. By
Granader's own adm ssion, there was no agreenent between him and
McBee. Furthernore, they never discussed the purchase of the
Bank' s stock. Hence, G anader cannot prove his cause of action for
breach of contract, because the uncontroverted evidence is that
there was no agreenent what soever between G anader and MBee.

G anader al so cannot prove his cause of action for common | aw
or securities fraud. Reliance is an el enent of both common | aw and
statutory fraud in a securities transaction. Haral son v. E.F.
Hutton Goup, Inc., 919 F. 2d 1014, 1025 n. 4 (5th G r.1990) (Texas
inposes civil liability for fal se representations of material facts
or material promses that are relied on by [a plaintiff] in
entering into [a real estate or stock] contract.). By his own
adm ssion, G anader cannot prove that he relied upon any

representation, conmunication or statenent by MBee when he



pur chased t he Bank's stock.

Furthernore, G anader cannot prove that MBee's conduct
constitutes grounds for recision pursuant to Section 33 of the
Texas Securities Act. Al t hough reliance is not required in a
Section 33 action, materiality is. An omtted fact is material if,
there is a

substantial |ikelihood that, under all the circunstances, the
omtted fact would have assunmed actual significance in the
del i berati ons of the reasonabl e sharehol der. Put anot her way,
there nmust be a substantial |ikelihood that the disclosure of
the omtted fact would have been viewed by the reasonable
i nvestor as having significantly altered the "total m x" of
i nformati on made avail abl e.
TSC I ndustries, Inc. v. Northway, Inc., 426 U S. 438, 449, 96 S. Ct.
2126, 2132, 48 L.Ed.2d 757 (1976). G anader's conplaint that he
woul d not have purchased the stock if he had known that the stock
woul d be issued in his name rather than his children's nanes, does
not, as a matter of law, rise to the level of materiality.

Finally, Ganader cannot prove his claim for negligent
m srepresentation. Reliance is an elenent of negligent
m srepresentati on. Federal Land Bank Ass'n of Tyler v. Sl oane, 825
S.W2d 439, 442 (Tex.1991). By G anader's own adm ssi on, he cannot
prove that he acted in reliance upon any representation,

comuni cation or statenent by McBee when he purchased the stock.

B. Did the district court err in granting the notion for Rule 11
sanctions?

Granader argues that the district court's order granting Rul e
11 sanctions should be reversed. He clainms that the district
court's order fails to neet the requirenents for appellate review.
He asserts that the district court failed to: (1) enter specific
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factual findings; (2) indicate in the record all the factors it
considered in choosing the attorney's fee award as a sanction; (3)
state in the record which alternative sanctions, if any, it also
considered; and (4) explain why the sanction it inposed was the
| east severe sanction adequate to serve the purposes of Rule 11.
See Akin v. QL Investnents, Inc., 959 F.2d 521, 534-35 (5th
Cir.1992).

Granader al so asserts that the order constitutes an abuse of
di scretion. Granader clains that the order is based on the
district court's erroneous view that his suit against MBee was
whol Iy frivol ous. Granader further asserts that the order
constitutes an abuse of discretion because MBee waited until
termnation of the suit to file his notion for Rule 11 sancti ons.
Granader clains that this court has condemmed this practice as
untinely, a failure to mtigate, and retaliatory. Thomas .
Capital Sec. Services, Inc., 836 F.2d 866, 881 (5th Cr.1988) (en
banc) .

As Granader points out, we reviewa district court's award of
sanctions for an abuse of discretion. Akin, 959 F.2d at 534
(citing, Thomas, 836 F.2d at 872.). The district court, in its
order awarding the sanctions, stated,

[ McBee' s] cross-notion for sanctions is GRANTED i n t he anount

of $8,890.00. It is the Court's opinion that the plaintiff's

suit against JimD. MBee is wholly frivolous and shoul d not
have been brought. The evi dence shows no representati ons nmade

by MBee and no reliance on MBee by G anader. The
plaintiff's insistence on suing MBee is disingenuous to say
t he | east.

Contrary to Granader's assertions, the district court's order



adequately neets the requirenents for appellate review set out in
AKi n. The district court made specific factual findings. The
district court found Granader's suit wholly frivol ous, and stated
that it should not have been brought. It based this decision on
the fact that the evidence showed that McBee made no
representations and no reliance on McBee by G anader.
This court has stated that the relevant policy concerns
underlying Rule 11 are as foll ows:
"On the one hand, rule 11 sanctions are designed to deter
frivolous |l awsuits. Sanctions also insure, to alarge degree,
that victins of frivolous |lawsuits do not pay the expensive

| egal fees associated with defending such | aw suits...

On the other hand rule 11 only authorizes "reasonable' fees,
not necessarily actual fees."

Thomas, 836 F.2d at 879 (quoting, United Food & Conmercial Wrkers
v. Arnour and Co., 106 F.R D. 345, 348-49 (1985)). When the
district court stated that Granader's suit was wholly frivol ous and
shoul d not have been brought, it expl ai ned why the award of MBee's
attorney's fees was the | east severe sanction adequate to serve the
pur poses of Rule 11.

Therefore, we find that the district court did not abuse its
discretion in awardi ng Rul e 11 sancti ons agai nst G anader.

[11. CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court's

grant of summary judgnent in favor of MBee, and award of Rule 11

sanctions agai nst G anader.



