IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2653

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

JOE GAMBOA RODRI GUEZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CR-H92-191)

(January 11, 1995)
Bef ore JONES and STEWART, Circuit Judges, and DUPLANTIER, District
Judge.
CARL E. STEWART, Circuit Judge:

Joe Ganboa Rodri guez appeals his conviction for being a felon
in possession of a firearm He contends that the district court
erred in several rulings and that the prosecutor inpermssibly
comented on his post-arrest silence. He also contends that the
evi dence shows that he was entrapped. W affirm

FACTS

On or about 12/2/91, Special Agent Ranon Bazan of the Bureau

of Al cohol, Tobacco, and Firearns (ATF) acted as an undercover

agent in the purchase of a firearm from Rodriguez. Another ATF

District Judge of the Eastern District of Louisiana,
sitting by designation.



agent had provided Agent Bazan with a recording device and
instructed himto neet Rodriguez and Al bert Mrtinez Medina (al so
known as "Beto"), an informant, in the parking | ot of a What aburger
restaurant. Agent Bazan net Rodriguez and Medi na and bought the
firearmfrom Rodriguez. 1In a one-count indictnent filed 8/ 19/92,
a grand jury charged Joe Ganboa Rodriguez with possession of a
firearm by a convicted felon.

At trial, the jury heard Agent Bazan's testinony that
Rodri guez showed Agent Bazan a pistol that was in the trunk of the
car and that all three nen got into the car at Agent Bazan's
request. Rodri guez negotiated the price of $100, and Medina
remai ned silent as he had been instructed by the ATF. The jury
al so heard that Rodriguez said that he could get |arger caliber
firearms or a machine gun for Agent Bazan. Rodri guez did not
appear to Agent Bazan to be afraid. The Governnent played an audio
tape recording of the transaction in open court and provided the
jury with a transcript of the taped conversation.

The jury also heard Rodriguez' testinony that, in Decenber
1991, Medina called and asked if he knew where to sell a gun.
Rodri guez answered that he did not. Medina called a second tine
and asked Rodriguez to neet himin the apartnent parking |ot.
Medi na of fered Rodriguez $20 to sell a gun to Medina's friend, who
woul d buy it if Rodriguez would hel p. According to Rodriguez, when
he refused to hel p, Medina got angry and threatened to get to him
or his famly. Rodriguez stated that he took the threat seriously
because Medi na was a nenber of the Texas Prison Syndicate and had

st abbed soneone in prison. After Rodriguez agreed to sell the gun,



Rodri guez, Medi na, and Lupe, Medina's wife, drove to a What abur ger.
During the drive, Medina instructed Rodriguez to say that the
pi stol was his and that the price was $100.

According to Rodriguez, at the Wataburger, Medina introduced
Rodri guez to Agent Bazan, took the gun out of the trunk, put it in
the front seat between Rodri guez and Agent Bazan, then went inside
wth his wife to get sonething to eat. Rodriguez stated that he
foll owed Medina's instructions by selling the gun to Agent Bazan
and tal king to Agent Bazan about getting nore guns in the future.

The Governnent called Medina as a rebuttal w tness. Medina
testified that he worked as an informant for the ATF in ten cases
and received paynent approximting $10,000 for his services.
Mor eover, Medi na received a favorable plea agreenent in a firearns
convi ction, which included a reduced sentence, a possible further
reduction in sentence upon notion by the Governnent, and protective
cust ody because the Texas Syndicate allegedly had contracted to
kill him Medina testified that the ATF asked himto put the word
out that he would be willing to sell "hot" jewelry, gold, VCR s,
cancorders, and firearns. About three or four nonths before the
instant sale, Medina spoke to Rodriguez about purchasing guns
Medi na denied threatening Rodriguez and stated that Rodriguez
eventually contacted himto sell a gun. According to Medina, when
he picked Rodriguez up at his apartnent, Rodriguez had the gun
wrapped in a towel, and Medi na opened the trunk to permt Rodriguez
to place the gun in the trunk. Contrary to Agent Bazan's testinony

yet consistent with Rodriguez' testinony, Medina stated that he was



not present during the negotiations between Agent Bazan and
Rodr i guez.

The jury returned a verdict of guilty, and the district court
i nposed a termof inprisonment of 188 nonths, a five-year term of
supervi sed rel ease, and a special assessnent of $50.

DI SCUSSI ON
| SSUE 1: WHETHER THE DI STRICT COURT COWM TTED REVERSI BLE ERROR | N ALLOW NG
CROSS- EXAM NATI ON OF THE DEFENDANT REGARDI NG HI S PRE- TRI AL FAI LURE TO
MENTI ON HI S ENTRAPMENT DEFENSE?

Rodri guez contends that his due process rights were violated
when the CGovernnent questioned himat trial concerning his post-
arrest silence.?

Specifically, Rodriguez conplains of the foll owi ng sequence of
guesti ons. On cross-exam nation, the Governnent asked: "M
Rodriguez, . . . when did you tell the police about the threat you
recei ved?" Rodriguez answered that he did not tell the police, and
counsel for Rodriguez objected on grounds that the question
constituted "a comment on M. Rodriguez's post-arrest silence."
The district court overruled the objection. The Gover nnent
continued the <cross-examnation, and the followng colloquy
occurr ed:

[ Prosecutor]: And, of course, the reason you didn't tel

the police about that threat was because you were afraid
of Beto Medina; is that your story?

. It is undisputed that Rodriguez's pre-arrest, pre-
M randa silence does not inplicate due process. See Jenkins V.
Anderson, 447 U. S. 231, 240, 100 S. Ct. 2124, 2130, 65 L. Ed. 2d
86 (1980) (no constitutional violation if the prosecution uses
pre-arrest, pre-Mranda warning silence, to inpeach the
credibility of the defendant because "no Governnent action [ has]
i nduced [the defendant] to remain silent.").
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[ Def ense counsel]: 1'd like -- just for the record, 1'd
like to renew ny previous objection.

THE COURT: Overr ul ed.

[ Rodri guez] : | was afraid of the Texas Syndicate and
him vyes, sir.

[ Prosecutor]: And you thought the best tine to cone in
here and tell the story was today?

[ Def ense counsel]: Again, just for the record, | haveto
obj ect agai n.

THE COURT: Overrul ed.

[ Rodri guez]: Yes, sir.

The governnent argues that, given the tinme period that el apsed
between this offense and Rodriguez' arrest, it sought to clarify
the timng of his claim as opposed to commenting on the substance
of the claim The governnent contends that its inquiry "conpared
t he reasonabl eness of the two year delay in accusing the informant
of threatening himw th Rodriguez' credibility.” According to the
governnent, the prosecutor's inquiry related to Rodriguez' pre-
arrest silence, not to his post-arrest silence, and Rodriguez has
failed to neet his burden of proving that the sole purpose of the
inquiry was to comrent upon Rodriguez' post-arrest silence.

In Doyle v. Chio, 426 U S. 610, 619, 96 S. Ct. 2240, 49 L. Ed. 2d

91 (1976), the Suprene Court held that the Due Process C ause of
the Fourteenth Anendnent prohibits inpeachnent of a defendant's
excul patory story, told for the first tinme at trial, by using the
defendant's post-arrest silence. A prosecutor's or wtness's
remar ks constitute comment on a defendant's silence if the manifest

intent was to comment on the defendant's silence, or if the



character of the remark was such that the jury would naturally and

necessarily so construe the remark. United States v. Carter, 953

F.2d 1449, 1464 (5th Cr. 1992), cert. denied sub nom Hanmobck V.

United States, 112 S.Ct. 2980, 119 L.Ed.2d 598 (1992) (citing

United States v. Shaw, 701 F.2d 367, 381 (5th GCr. 1983), cert.

denied, 465 U S. 1067, 104 S. Ct. 1419, 79 L.Ed.2d 744 (1984)).
Al though wvirtually any description of a defendant's silence
following arrest and a Mranda? warning will constitute a Doyle
violation, a prosecutor's comments nust be evaluated in context.

United States v. Laury, 985 F.2d 1293, 1303 (5th Gr. 1993)

(internal quotation and citations omtted). In Chapman v. United

States, 547 F.2d 1240 (5th Gr. 1977), cert. denied, 431 U S. 908,

97 S.C. 1705, 52 L.Ed.2d 393 (1977), the Court classified Doyle
violations into three categories:

When the prosecution uses defendant's post-arrest
silence to inpeach an excul patory story offered by
defendant at trial and the prosecution directly
links the inplausibility of the excul patory story
to the defendant's ostensibly inconsistent act of
remaining silent, reversible error results even if
the story is transparently frivol ous.

When the prosecutor does not directly tie the
fact of defendant's silence to his excul patory
story, i.e., when the prosecutor elicits that fact
on direct exam nation and refrains from comenting
on it or adverting to it again, and the jury is
never told that such silence can be used for
i npeachnment purposes, reversible error results if
the excul patory story is not totally inplausible or
the indicia of guilt not overwhel m ng.

2 Mranda v. State of Arizona, 384 U S. 436, 86 S. C
1602, 16 L. Ed. 2d 694 (1966).
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When there is but a single reference at trial
to the fact of defendant's silence, the reference
is neither repeated nor linked with defendant's
excul patory story, and the exculpatory story i
transparently frivolous and evidence of guilt i
ot herw se over whel m ng, t he reference t
defendant's silence constitutes harmnl ess error.

S
S
0

547 F.2d at 1249-50 (citations and footnote omtted). Many cases
cannot be resolved solely by reference to the Chapnman categori es;
in such instances, we apply a case-by-case approach using the
Chapnman categories as gui delines for assessing the prejudice to the
defendant in the particular context, including the strength of the
evidence. Carter, 953 F.2d at 1465.

As in Laury, the instant prosecutor's questions were
sufficiently broad as to be construed as commentary on Rodri guez
failure to cone forward with his alibi (1) prior to arrest, (2)
imedi ately after arrest and Mranda warnings (the classic Doyle
violation), and (3) during the tine period prior to trial but
following his arrest (the non-classic Doyle violation).?3 See

Laury, 985 F.2d at 1302 and at n. 11. The Doyl e protection derives

3 W are not persuaded by Rodriguez' argunent in brief
t hat ,

Where the record i s anbi guous, and where the jury was
free to think it was Appellant's post-Mranda sil ence
that was being throwmn up to him the rule of lenity
dictates that this be considered a per-se Doyl e
violation. Bifulco v. United States, 447 U. S. 381, 100
S.Ct. 2247, 65 L.Ed.2d 205 (1980).

The rule of lenity is a principle of statutory construction.

Under this rule, anbiguity nmay not be used to defeat manifest
congressional intent. See Bifulco, 100 S.C. at 2252. Thus, the
rule of lenity, as discussed in Bifulco, is inapplicable to these
facts which involve neither statutory construction nor
congressional intent.




primarily fromthe inplicit assurance of the M randa warnings and
thus is strongest in the classic Doyle context of immedi ate post-

M randa-warning interrogation. See Carter, 953 F.2d at 1464.

Rodri guez does not specifically argue that the period in
question is imrediately follow ng his arrest and M randa war ni ngs,

and the record does not indicate that Rodriguez was M randi zed or

that there was any governnent-induced silence. For these reasons,
we deem the relevant period to be the tinme prior to trial but
followng his arrest, and we note that it is questionabl e whether
these facts present a Doyle situation at all. Nevert hel ess,
assum ng arquendo that there has been a Doyl e viol ation, due to the
relevant time period, as well as the absence of indicia of
gover nnent -i nduced si |l ence, we deemany such violation to be a non-
cl assic Doyl e violation.
Standard of Review. Plain or Harm ess Error?

This court normally reviews Doyle violations for harmnless

error. See Chapman, 547 F.2d at 1247-48. The Governnent argues

t hat assum ng, arqguendo, that the prosecutor's questions violated

Doyl e, "the error was a non-classic Doyle error and is subject to
review for plain error."” As authority for its argunent, the

Governnent relies on Laury and Carter, contends that Rodriguez
failed to denponstrate that his substantial rights were adversely
affected, and asserts that no relief is warranted.

In Carter, the prosecutor nmade three coments which were
chal | enged on appeal. The discussion of the second coment

(Comment 2) included an analysis of the effect of the district



court's curative instruction to the jury, after which the court

stated "for these reasons, we assess Comment 2 under the plain-
error standard."” 1d. at 1466. Relying on Carter's discussion of
Comment 2, Laury stated in a footnote that "non-classic Doyle
violations are reviewed for plain error."” Laury, 985 F.2d at 1304
n.11.

Both Laury and Carter invoked the plain-error standard where
there was no objection by the defendant. Carter also applied this
standard where there was a delayed objection, followed by a
curative instruction. Neither case stands for the proposition that
"non-classic Doyle violations are reviewed for plain error."
Laury's footnote 11 correctly observes that Carter distinguished
bet ween cl assic Doyl e viol ati ons and non-cl assi c Doyl e viol ati ons.
In distinguishing between the two types of violations, Carter
di scussed the role of Mranda warnings and noted that there may be
reasons or notives other than reliance on Mranda for the
defendant's decision to remain silent. The Carter court discussed
three considerations which mlitated against strict application of
Chapman's first rule (that reversal is mandated even if the story
is transparently frivolous) to Coment 2. Carter questioned
whet her the "strict due process safeguards" of Chapnan, derived
solely from Doyl e, represent the proper approach to assessing the
har nf ul ness of Comment 2. Carter, 953 F.2d at 1465. It is unclear
whet her the | anguage "strict due process safeguards” refers to the
af orenenti oned Chapnman rule or to the harml ess error standard of

revi ew. Thus, Carter does not expressly state that non-cl assic



violations are reviewed for plain error. W therefore distinguish
Laury's footnote 11 as applicable to the facts of that case, and
decline to extend it to facts such as the instant case in which the
def endant cont enporaneously objected to the chall enged comments.
For these reasons, we find that neither Carter nor Laury
controls the instant case on the question of "plain error versus
harm ess error" standard of review Accordi ngly, even assum ng
that this is a non-classic Doyle violation, we follow the general
rule of harml ess error anal ysis.
Harm ess or Reversible Error?
An error is harmess if the reviewing court is sure, after
viewing the entire record, that the error did not influence the

jury or had a very slight effect onits verdict. United States v.

Quintero, 872 F.2d 107, 111 (5th Cr. 1989) cert. denied, 496 U S

905, 110 S. . 2586, 110 L.Ed.2d 267 (1990), quoting United States

v. Heller, 625 F.2d 594, 599 (5th Gr. 1980). Thus, under the
harm ess error doctrine, we exam ne whether the inproper conment

had a significant inpact on the jury. See Shaw, 701 F.2d at 383.

Rodri guez' s defense was "not so i npl ausi bl e as to be di sm ssed
out of hand," but the evidence of his guilt (if credited by the

jury) was overwhel mng. See and conpare Shaw, 1d. (quoting United

States. v. Inpson, 531 F.2d 274, 278 (5th Cr. 1976)); United

States v. Serrano, 607 F.2d 1145, 1151-1153 (5th Gr. 1979); United

States v. Dixon, 593 F.2d 626 (5th G r. 1979). The gover nnent

presented to the jury a tape and transcript of the conversation
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bet ween Rodri guez and Agent Bazan during the offense itself. This
evi dence was consistent with Agent Bazan's testinony.

Unlike Laury, the instant prosecutor did not refer to
Rodri guez silence while he sat injail, or to any other tine period
ot her than the Decenber 2, 1991 offense and the date of trial, My
10, 1993. The chal |l enged questions which the prosecutor asked
Rodri guez on cross-exanm nation do not refer to any specific tine
period. Thus, although there was a "manifest"” intent to refer to
Rodr i guez' sil ence, the prosecutor mde no reference to
constitutionally protected post-arrest silence. However, the
record does not reflect that the jury was made aware of the
extensive tine period between the Decenber 2, 1991 offense and the
August 19, 1992 indictnent, or the March 5, 1993 arraignnent.

Wiile it is possible for the jury to speculate regarding
whet her the silence questioned is pre- or post- arrest, the
character of the remark was not such that the jury would naturally
and necessarily so construe the remark. G ven the unusual facts of
this case, particularly the absence of indicia of governnent-
i nduced sil ence, conbi ned with overwhel m ng evi dence i n the formof
Agent Bazan's testinony which was corroborated by a tape and
transcript of the transaction itself, we do not find that the
prosecutor's anbiguously broad reference to Rodriguez' silence
influenced the jury so as to constitute reversible error.

| SSUE 2: VWHETHER THE PROSECUTOR' S STATEMENTS | N HI S CLOSI NG ARGUVENT CONSTI TUTE
PROSECUTORI AL M SCONDUCT AND A DENI AL OF DUE PROCESS?

Rodri guez specifies two comrents nmade by t he prosecutor during
closing argunent: (1) "Is this the type of person that you would

11



feel confortable living next door to you?", and (2) "The defense
has the ability to bring any person in the courtroomthat they w sh
totell you anything that they think would have an inpact on this
case." After the first comment, defense counsel's objection was
sustained and the jury was instructed to disregard the statenent.
The defense then noved for a mstrial but the district court
overruled the notion. After the second comment, counsel approached
the bench. The district court stated that the defense objection
was a valid one. However, rather than instructing the jury to
disregard the statenent as requested by the defense, the court
overrul ed the objection and instructed the prosecutor to tell the
jury that the defendant has no burden to prove his innocence.
"Counsel is accorded wide latitude during closing argunent,
and this court gives deference to a district court's determ nation
regarding whether those argunents are prejudicial and/ or

inflammatory.” United States v. WIlis, 6 F.3d 257, 263 (5th Cr

1993) (citation and internal quotation marks omtted). | nproper
coments by a prosecutor nmay constitute reversible error where the

defendant's right to a fair trial is substantially affected.

United States v. Anchondo- Sandoval, 910 F.2d 1234, 1237 (5th G
1990), quoted in United States v. Andrews, 22 F.3d 1328, 1341 (5th

Cir. 1994), cert. denied, 115 S. C. 346, 130 L.Ed.2d 302 (1994).

The pertinent factors to consider include: (1) the nagnitude of the
prejudicial effect of the statenents; (2) the efficacy of any
cautionary instruction; and (3) the strength of the evidence of the

defendant's quilt. ld.; United States v. Casel, 995 F.2d 1299,
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1308 (5th Cir. 1993), cert. denied, 114 S.Ct. 1308, 127 L. Ed. 2d 659

(1994) .

Reversal based on inproper argunment by the prosecutor is not
called for when there has not been a strong showing of a
del eterious effect uponthe right toa fair trial. Casel, 995 F. 2d
at 1308. To warrant reversal of a conviction, prosecutorial
m sconduct nust be so pronounced and persistent that it casts

serious doubts upon the correctness of the jury's verdict. United

States v. Wllians, 20 F.3d 125, 134 (5th Gr. 1994), cert. denied,
115 S. .. 239, 130 L.Ed.2d 162 (1994) (citation and internal
quotations omtted); Andrews, 22 F.3d at 1341 (citations omtted).
The cl osi ng argunent nust be anal yzed in the context of the entire
trial to determne whether it affected substantial rights of the

accused. United States v. Younqg, 470 U.S. 1, 11, 105 S.C. 1038,

1044, 84 L.Ed.2d 1 (1985);

The prosecutor's question about Rodriguez' neighborliness was
i nproper but harnml ess, given the pronpt curative instruction to
disregard the question, as well as the overwhel m ng evidence as
di scussed above. As to the second comment, we find the curative
action sufficient to render the error, if any, harmess. Contrary
to Rodriguez' assertions, neither comment appears linked to the
prosecutor's cross-exam nation comment on his silence. In the
context of the entire trial, we find no error in the district

court's evaluation of the prejudicial effect of these coments.
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| SSUE 3:  WHETHER THE DI STRI CT COURT PROPERLY ALLOWED ADM SSI ON OF FED. R Evi D.
403 AND 404(B) EVI DENCE?

Rodri guez points to the foll ow ng two statenents as prohibited
Federal Rule of Evidence 404(b) other crinmes evidence of his
character. 1In the first statenent, Agent Bazan told the jury that
it was his interpretation that Rodriguez' statenent that, "Ri ght
now, it's slow', referred to Rodriguez' business of buying and
selling guns or drugs. The second statenent was made during
rebuttal by Medina, who gave a nonresponsive answer that he knew
Rodriguez "had been out burglarizing". The district court
sust ai ned Rodri guez' objection to each of the chall enged statenents
and instructed the jury to disregard them There was no adm ssi on,
erroneous or otherw se, of Rule 404(b) evidence, and therefore, we
do not analyze these argunents under Rule 404(b).* Nevert hel ess,
the jury heard the statenents; therefore, our inquiry is whether
any prejudice therefromconstitutes reversible error.

The prejudicial effect of coments such as these my be
reduced by cautionary instruction fromthe trial judge. See and

conpare, United States v. WIlkes, 685 F.2d 135, 138 (5th G r. 1982)

(citations omtted). See also, United States v. Contreras, 602

F.2d 1237, 1240 (1979), cert. denied, 444 U S. 971, 100 S. C. 466,

62 L.Ed.2d 387 (1979).

4 For this reason, we al so do not address Rodriguez
assertion that the district court did not conply with the United
States v. Beechum 582 F.2d 898 (5th Cr. 1978), requirenent to
articulate on the record its Rule 403 bal ancing test findings.
There was no need for the district court to performa bal anci ng
test when it sustained Rodriguez' objections to the evidence.
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Rodriguez asserts that the Governnent presented two
"experienced w tnesses" who told the jury their opinion that
Rodriguez was a full-tinme, dangerous crimnal and who knew of the
prohi bited nature of their statenments, as well as the respective
statenent's inflammatory, prejudicial effect wupon the jury.
Rodri guez contends that "it is crucial that both statenents were
made |ong before Rodriguez attenpted to raise his defense of
entrapnent." For the follow ng reasons, we find these argunents
unper suasi ve.

Only Agent Bazan's coment was nmde prior to Rodriguez'
testinony that he was entrapped. After the district court
sustained the Rule 404(b) objection, Agent Bazan went on to
testify, wi thout objection, that Rodriguez said that he would try
to get a larger caliber firearm and that when he got sonething
el se, he woul d give Agent Bazan a better deal. Evidence that was
i ndependent of Agent Bazan's interpretation was presented to the
jury --specifically, the transcript and tape of the conversation in
whi ch Rodriguez had said "Right now, it's sl ow' (which reveal ed t he
context of the first challenged statenent), as well as Rodriguez
testi nony about what he had said and why. Thus, the jury was able
to drawits own conclusion fromall the evidence and not only from
Agent Bazan's interpretation. As to Medina' s answer, nmade during
rebuttal, we agree with the district court's observation that any
prejudicial effect it may have had was m ni nal because the jury was

al ready aware of Rodriguez' burglary conviction.
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Under these circunstances, we are convinced that the district
court's instructions rendered harm ess any prejudicial effect from
either statenent. Accordingly, we find no abuse of the district
court's discretion, and no nerit to Rodriguez' various argunents on
this issue.
| SSUE 4: WWHETHER THE TRIAL COURT | MPERM SSI BLY DENI ED DEFENDANT' S MOTI ON TO

REOPEN AFTER THE CLOSE OF EVI DENCE TO ALLOW DEFENDANT TO TESTI FY TOHI S
CONVERSATI ON, DURING TRIAL, W TH GOVERNMENT W TNESS MEDINA IN THE
PRI SON VAN?

After the close of all the evidence, court was adjourned for
the evening. The next day, prior to closing argunent, the defense
nmoved to reopen the testinony to allow Rodriguez to testify about
t he substance of a conversation he had with Medi na, the informant,
on the precedi ng day. The following was proffered to preserve
Rodri guez' objection for appeal:

My client told nme that this norning after the trial

yesterday he rode back in the same van with Al bert

Medi na, that they had a conversation, that ny client

asked Al bert Medina, "Wy did you do this to me?" Al bert

Medina said it wasn't you. It was --it's the carnales

which is a word the Texas Syndi cate nenbers use to refer

to thensel ves.

Anmong other things in the conversation, ny client asked

Al bert Medina, "Wwere did you get the gun?" Medi na

refused to answer. "Did the ATF give you the gun?"

Medi na said, "No." Then ny client asked Al bert Medina,

"Did you get the gunin a burglary?" Al bert Medina said,

"I can't tell you." "Wy can't you tell nme." "Il just

can't tell you."

The district court noted that the proposed evidence would be
cunul ative at best, and denied the notion to reopen.

Whether to grant a notion to reopen is within the trial
court's discretion, and the parties correctly agree that the deni al
of a notion to reopen is reviewed for abuse of this discretion.
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Factors to be considered in determ ni ng whether there has been an
abuse of discretion in the trial court's denial of defendant's
nmotion to reopen include (1) tineliness of the notion, (2) whether
a proffer is made, (3) the character of the proffered testinony,
(4) the effect of granting the notion, (5) existence of an
explanation for failing to present the evidence during the novant's
case-in-chief, (6) whether the explanation is reasonable, and (7)
whet her the proffer is relevant, adm ssible, technically adequat e,
and hel pful to the jury in ascertaining the guilt or innocence of

the accused. United States v. Walker, 772 F.2d 1172, 1177 (5th

Cir. 1985); United States v. Thetford, 676 F.2d 170, 182 (5th Cr

1982).

Rodri guez asserts that the trial court abused its discretion
and thereby denied him the chance to add significant inpeaching
testi nony agai nst the Governnent informant. He observes that the
evi dence could not have been considered during its case in chief
because it did not exist until after the defense rested.

The notion to reopen was tinely nade, and referred to
i nformation which could not have been produced during Rodriguez'
case in chief. However, evidence about Medina's involvenent with
the Texas Syndicate, as well as Rodriguez' testinony that Mdina
had brought the weapon, had been presented to the jury. For these
reasons, we find no error in the district court's observation that
this testinmony was cunul ati ve and, thus, woul d not have hel ped the
jury to ascertain Rodriguez' guilt or innocence. This ruling was

not an abuse of the district court's discretion.
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| SSUE 5: VWHETHER THE EVI DENCE, AS A MATTER OF LAW WAS SUFFI Cl ENT TO SUSTAI N
DEFENDANT' S DEFENSE OF ENTRAPNMENT?

St andard of Revi ew

Rodriguez noved for a directed verdict® on the issue of
entrapnent at the close of the Governnent's case, and concedes t hat
he did not renew his notion at the cl ose of his owm case. However,
he asserts that because the doctrine of entrapnent is a court-
created doctrine, rather than a constitutional doctrine, his notion
for directed verdict was sufficient to renove this case fromthe
"plain error" standard. He cites no authority for this assertion,
and we do not find it persuasive.

When a jury, which was fully charged on entrapnent, rejects
the defendant's entrapnment defense, the applicable standard of
review is the sanme as that which applies to sufficiency of the

evi dence. United States v. Mra, 994 F.2d 1129, 1137 (5th Cr.

1993), cert. denied sub nom Mdina v. United States, 114 S. C

417, 126 L.Ed.2d 363 (1993). When a defendant fails to renew his
nmotion for acquittal at the close of all the evidence, plain error
is the standard of review for his challenge to the sufficiency of

the evidence. United States v. Pierre, 958 F.2d 1304, 1310 (5th

Cr. 1992) (en banc), cert. denied sub nom Harris v. United

States, 113 S.C. 280, 121 L.Ed.2d 207 (1992); United States v.

Thomas, 12 F. 3d 1350, 1358 (5th Cir. 1994), cert. denied, 114 S. C

1861, 128 L.Ed.2d 483 (1994) (finding plain error standard as

5 "Mtions for directed verdict are abolished and notions
for judgnent of acquittal shall be used in their place." Fed.
R Cim P. 29(a).
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proper where the defendant fails to nove for judgnent of acquittal
at the close of evidence).

In United States v. Byrd, 31 F.3d 1329, 1335 (5th Cr. 1994)

this court stated the follow ng:

Because the Governnent has the burden to
prove predisposition, the issue is in essence
a challenge to the sufficiency of the
Governnent's evidence. The appellate court
must therefore accept every fact in the |ight
nost favorable to [sic] jury's guilty verdict,
and may reverse only if no rational jury could
have found predisposition beyond a reasonabl e
doubt . United States v. Sandoval, 20 F.3d
134, 137 (5th Gr. 1994).

The instant jury rejected Rodriguez' entrapnent defense after it
had been fully charged on entrapnent. Therefore we nay reverse
only if norational jury could have found beyond a reasonabl e doubt
t hat Rodriguez was predisposed to commt this offense.

Legal Principles

The first step in a successful entrapnent defense is to nake
a prima faci e show ng by presenting "sone evi dence" that governnent
conduct created a substantial risk that an offense would be
commtted by a person other than one ready to commit it. Mra, 994

F.2d at 1137; United States v. Hudson, 982 F.2d 160, 162 (5th G

1993), cert. denied, 114 S C. 100, 126 L.Ed.2d 67 (1993)

(citations and internal quotations omtted). After the defendant
satisfies this threshold requirenent, he is entitled to a jury
instruction on entrapnent, and the burden shifts to the Governnent
to prove, beyond a reasonable doubt, that the defendant was
di sposed to commit the crimnal act before being approached by

Gover nnent agents. Hudson, |d.
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The active, enthusiastic participation on the part of the
defendant is enough to allow the jury to find predisposition.

Hudson; Mora. Generally speaking, a defendant's testinony cannot

by itself establish entrapnment as a matter of | aw because, absent
unusual circunstances, the jury is alnost always entitled to
di sbelieve that testinony. Mra, 994 F.2d at 1137 (citation
omtted).
Anal ysi s

Rodriguez argues that his testinony presented evidence of
entrapnent and that Agent Bazan was unable to say that he had not
been entrapped. He contends that the gun was not in Rodriguez
possession; it remained in the trunk of Medina's car, and there
were no fingerprints on the gun totie it to Rodriguez. Rodriguez
al so argues that governnent involvenent inpermssibly led to his
entrapnent. Just as in Byrd, Rodriguez' argunents, in essence
chal | enge the sufficiency of the evidence agai nst him

The jury heard evi dence that Rodriguez pulled the gun fromthe
trunk of the informant's car prior to the sale. From both Agent
Bazan's testinony and the tape and transcript of the transaction,
the jury could reasonably have found that Rodriguez actively and
ent husi astically participated in this offense. The only evidence
that the informant recruited Rodriguez to participate in the sale
of the gun was Rodriguez' testinony, and the jury was entitled to
discredit this testinony as well as that of any other wtness

There was sufficient evidence to support the jury's verdict: a
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rational jury could have found that Rodriguez was predisposed to
commt this offense.
CONCLUSI ON

For the foregoing reasons, Rodriguez' conviction is AFFI RVED.
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