UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2634

UNI TED STATES OF AMERI CA,
Plaintiff,
VERSUS
RALPH L. LOAE, ET AL.,
Def endant s,
and
RALPH L. LOVE,

Cross-Plaintiff/
Appel | ant,

VERSUS
JOC O L EXPLORATI ON COVPANY, | NC.,

Cr oss- Def endant /
Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

(August 15, 1994)
Bef ore POLI TZ, Chi ef Judge, and DUHE and BARKSDALE, Gircuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

This review of a summary judgnent concerns the determ native
factors for whether a corporation is required by its bylaw
(indemity, under certain conditions, for officers and directors
sued "by reason of" their corporate status) to indemify an

officer/director, Ralph L. Lowe, for his individual liability



i ncurred under t he Conpr ehensi ve Envi ronnment al Response
Conpensation and Liability Act, 42 U S.C. 8 9601 et seq. (CERCLA).
Apparently because CERCLA permts personal liability to be i nposed
agai nst an officer or director, the district court held that Lowe
was not entitled to indemity. W REVERSE.

| .

This case arises out of the disposal of wastes at the Brio
Superfund Site in Texas; the followng facts are not in dispute.
Fromthe late 1950s until 1969, the site was owned by Hard-Lowe
Conpany, and its successor Lowe Chem cal Conpany (Lowe |). Lowe,
an investor in Hard-Lowe, becane the sole stockhol der of Lowe I;
and in 1969, he sold Lowe | to Chemcal Pollution Control, Inc.
(CPC). The transaction was financed by Lowe, who took a security
interest in the Brio property. Wen CPC went bankrupt in 1972,
Lowe foreclosed on the site.?

In anticipation of the foreclosure, Lowe incorporated Lowe
Chem cal Conpany (Lowe I11). According to Lowe, he exchanged the
Brio Site for stock in Lowe Il in My 1972, but the attorneys
handling the transaction "neglected to file and record a deed
reflecting the conveyance of the property, and title to the
property remained in [Lowe's] nane." Due to this clained
oversight, Lowe was shown as the record owner of the site unti

1977. Lowe clains that JOC di scovered the error, and a "corrective

. Al t hough JOC does not di spute the preceding facts, sone of the
followng facts regarding the chain of title are described by JOC
as "disputed". It states that "[i]f sunmary judgnent had not been
granted on JOC s notion ..., these facts would have been fully

devel oped at the district court |evel."

-2 .



deed" was recorded; it "recited that it was given by [Lowe] and
accepted by JOC G| Aromatics to "evidence the sale and intended
conveyance nmade on May 2, 1972, and it shall be effective as of and
retroactive to, such date.""

According to Lowe, the purpose of the corrective deed rel ated
to the 1975 purchase of all of Lowe Il's stock by JOC at a price
that assuned Lowe |I1's ownership of the Brio Site. JOC defaulted
on amounts owed Lowe, and conveyed the Brio Site back to himin
1978 in lieu of foreclosure. Later that year, Lowe conveyed the
property to another entity.

After the Brio Site was declared a superfund site, the
governnent spent $1.31 million taking renedial action at it, and
then filed an action against both JOC and Lowe to recover those
costs. In turn, Lowe cross-clained against JOC for indemifi-
cation under the corporate bylaw in issue. Wthout admtting
liability, Lowe settled with the governnment for $400,000.2 JCC
settled later for $20, 000.

On Lowe's cross-claimfor indemification, JOC and Lowe both
moved for sunmary judgnent. A magistrate judge recomended
granting JOC s notion and denying Lowe's. After overruling Lowe's
objections to that recommendation, the district court entered

judgnent for JOC on Lowe's cross-claim

2 The settlenent occurred shortly after denial of the United
States' notion for summary judgnent agai nst Lowe.
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Pursuant to Lowe Il's bylaws, each of its officers and

directors was indemified for liability and expenses incurred "in
connection with any claimnmde against him or any action ... to
which he may be a party by reason of ... being" an officer or

director.? JOC and Lowe agree that this bylaw governs the
indemmity claim both assert here that they are entitled to sumary

j udgnent . 4

3 The indemmity cl ause provided:

Each director and each officer or forner
director or officer of this corporation ... shal
be indemified by the corporation against
liabilities inposed upon him and expenses

reasonably incurred by himin connection with any
claim made against him or any action, suit or
proceedi ng to which he may be a party by reason of
hi s being or having been such director or officer,
and against such suns as independent counsel
selected by the board of directors shall deem
reasonabl e paynent made in settlenent of any such
claim action, suit or proceeding primarily with a
vi ew of avoi di ng expenses of |itigation; provided,

however, that no director or officer shall be
indemmified with respect to matters as to which he
shal | be adjudged in such action, suit or
proceeding to be liable for negligence or

m sconduct in performance of duty, or with respect
to any matters which shall be settled by the
paynment of sunms whi ch counsel sel ected by the board
of directors shall not deemreasonabl e paynent nade
primarily with a view to avoiding expenses of
litigation, or with respect to matters for which
such indemification would be against public

policy.

4 It goes without saying that we review a sunmary judgnent de
novo; it is appropriate only when, viewing the evidence in a |light
nost favorable to the non-novant, there are no genuine issues of
material fact and the novant is entitled to judgnent as a matter of
| aw. E.g., Raju v. Rhodes, 7 F.3d 1210, 1212 (5th Gr. 1993),
cert. denied, = US |, 114 S C. 1543 (1994); Fed. R Cv. P.
56.



The district court held that Lowe was not sued "by reason of"
his corporate status. The magistrate judge found "it to be of
significance" that the United States brought this action against
Lowe personally, and held a hearing to ascertain whether the United
States sued Lowe "in his capacity as an officer and director".
After examning the United States' summary judgnent subm ssions in
the underlying litigation, and having discussions wth a
representative of the United States at the hearing, the nagistrate
j udge concl uded that Lowe was sued "because of actions he may have
taken in his personal capacity and not because of actions he nmay
have taken in his capacity as a director or officer." Thi s
conclusion was driven by Lowe's personal involvenent at the Brio
Site and the fact that CERCLA permtted personal liability for such
actions.

A

Based upon the conplaint in the underlying litigation, and,
alternatively, wupon CERCLA JOC presents several bases for
uphol ding its sunmmary judgnent.

1

JOC seizes on the wording of the United States' conplaint,
contending that the indemity clause requires that Lowe be nade a
party to an action in his capacity as an officer or director
Thus, JOC urges that we focus on that conplaint, and avoi d asking
"why or for whomLowe was invol ved with hazardous substances at the

Brio Site." W disagree.



The parties agree that our interpretation of the indemity
cl ause i s governed by Texas | aw, and under it, because the bylawis
not claimed to be anbi guous, its construction is a question of |aw.
University Savings Ass'n. v. Burnap, 786 S.W2d 423, 425-26 (Tex.
Ct. App. 1990). Burnap addressed an issue very simlar to that
here: whether a corporate bylaw obligated University Savings to
indemmify Burnap. Id. at 425. Burnap was an officer and director
of University Savings' predecessor, and he was sued by its forner
sharehol ders for "tipping inside information". 1d. at 424. Burnap
requested i ndemification for his legal fees incurred in defending
the suit, pursuant to a bylaw that indemified officers and
directors for expenses incurred defending a suit "to which such
person is made a party solely by reason of his being or having been
a director [or] officer". 1d. (enphasis added). The Texas Court
of Appeals held that he was entitled to rei nbursenent. 1d. at 426-
27.

Interestingly, both parties rely on Burnap. Lowe naintains
that it stands for the proposition that the pleadings are not the
sol e determ nant for whether one is sued by reason of having been
an officer or director; rather, the facts giving rise to the
conpl ai nt nust be considered. See id. at 426 (interpreting factual
all egations nmade in conplaint against Burnap and assessing trial
testi nony, anong other things, in ascertaining whether indemity
cl ause applied). On the other hand, JOC contends that Burnap
relied solely on what was apparent on the face of the conplaint,

and that the citation to trial testinony was "unnecessary" to the



decision. Seeid. In fact, the decision did note that its hol di ng
"I's consistent wwth the | aw concerni ng an i nsurance conpany's duty
to defend under an i nsurance contract. Under those provisions, the
duty to defend is determned solely fromthe face of the pl eadi ngs
inlight of the policy provisions.”" Id. (citation omtted).

W do not read Burnap to hold that indemity is triggered
solely by the underlying pleadings reciting that the individual is
bei ng sued as an officer or director. Qoviously, this would give
consi derable power to artful pleading in the underlying conplaint
as to the application of the indemmity provision. Needless to say,
this coul d, anong other things, | ead to consi derable m schief. The
exam nation of trial testinony and factual interpretation of the
conplaint's allegations in Burnap do not appear to have been
sur pl usage.

In any event, we need not rely solely on Burnap; we are guided
by a recent decision by the sanme court that decided Burnap, G ove
v. Daniel Valve Co., 874 S . W2d 150 (Tex. C. App. 1994),
application for wit of error filed (May 11, 1994).° The court
interpreted a Del aware statute that permtted i ndemifi cati on when
an individual is sued "by reason of the fact that he is or was a"
director or officer, id. at 153 (quoting Del. Code Ann. tit. 8, 8§
145(a) (1991); enphasis deleted). As here, relying on Burnap, the
appel | ee urged that the | anguage of the conplaint in the underlying

litigation determ ned indemification vel non. 1d. at 152. The

5 Two of the justices in Gove participated in Burnap; the sane
justice authored both opinions.
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court found that reliance m splaced, ruling that "in Burnap we did
not hold so sacred the alignnent and namng of parties as to
precl ude any other analysis", id. at 156:

Appel | ee' s argunent proposes a static view of the

litigation process, locking in indemification

rights at one stage of the process, nanely at the

prelimnary stage of the proceedi ngs. The pl eading

must be a primary part of any followup

i ndemmi fication suit because it inforns a court not

involved in the original lawsuit of the substance

of the suit, but it cannot be the end-all.
|d. at 158. Accordingly, we agree with the district court that the
absence of a recitation in the United States' conplaint that Lowe
was bei ng sued because he was an officer and director of Lowe Il is
not fatal to his indemification claim But, as discussed infra,
we part conpany with the district court as a result of the
determ native effect it apparently gave to CERCLA providing for
personal liability for actions taken by Lowe. Wile CERCLA does
permt such liability, this is not the end of the inquiry; a nore
detailed factual inquiry was required as to Lowe's status during
the rel evant peri od.

2.
JOC asserts that Lowe was personally involved in the operation

at the Brio Site, and thus |iable under CERCLA.® See 42 U S.C. 8§
9607(a)(2) (inposing liability on "any person who at the tinme of
di sposal of any hazardous substance owned or operated any facility

at which such hazardous substances were disposed of"); Riverside

Mct. Dev. Corp. v. International Bldg. Prods., Inc., 931 F. 2d 327,

6 As noted, without admtting liability, Lowe settled with the
United States on its claimagainst him
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330 (5th Gr.) (per curian) ("CERCLA prevents individuals from
hi ding behind the corporate shield when, as “operators,' they
t hensel ves actually participate in the wongful conduct prohibited
by the Act."), cert. denied, = US |, 112 S. . 636 (1991);
United States v. Northeastern Pharmaceutical & Chem Co., 810 F. 2d
726, 743-44 (8th Cr. 1986) (governnent can inpose personal
liability on an officer or enpl oyee of a corporation as a "person”
within the nmeani ng of CERCLA), cert. denied, 484 U S. 848 (1987).
JOC contends that Lowe's liability under CERCLA precludes his
liability arising "by reason of" being an officer and director.
We disagree. Although Lowe's liability "was not derivative
but personal", see Northeastern Pharnaceutical, 810 F.2d at 744,
this does not preclude, per se, his being indemmified. A simlar
argunent was attenpted in one of the fewreported federal decisions
addressing whether an indemity clause covered personal CERCLA
liability, Bowen Engineering v. Estate of Reeve, 799 F. Supp. 467
(D.N.J. 1992). There, the estate of a fornmer officer sought
indemmification from the corporation, which had joined other
corporations in suing the estate for contribution for CERCLA
damages. In that case, the corporate plaintiffs "contend[ed] that
they [were] suing [the fornmer officer], through his estate,
personally for the violation of CERCLA. " 1d. at 485 (enphasis in
original). Nevert hel ess, the court concluded that although the
officer (and therefore his estate) was |liable personally under

CERCLA as an "operator" of the site, id. at 474, he was entitled to



i ndemmi fication under a clause nearly identical to that in issue
here. See id. at 483-89.°

W agree with Bowen. Lowe's CERCLA personal liability does
not, wthout nore, void the indemity clause. In other words,
al though Lowe is personally liable, he my be entitled to
i ndemi ty. . Gove, 874 SSW2d at 154 ("It is true that
Grove could be individually liable for any negligent design ....
The i ndemni ficati on statute, however, expressly provides that if an

enpl oyee's job exposes himto liability, then the corporation nust

indemmify himif the enployee is successful on the nerits ....")
I ndeed, if Lowe Il's officers or directors were not subject to
personal liability for acts or omssions arising out of their

corporate positions, there would be little reason for the i ndemity
clause. Cf. Riverside, 931 F.2d at 330 (" Corporate officers are
liable for their torts, although commtted when acting
officially."") (quoting 3A S. Flanagan & C. Keating, Fletcher
Cycl opedi a of the Law of Private Corporations § 1135 (1986)). As
stated, Lowe's CERCLA personal |iability does not preclude per se

i ndemmi fication.?®

! New Jersey |law controlled in Bowen. "In New Jersey a party
may receive indemification "only if he or she is without fault and
his or her liability is purely constructive, secondary or
vicarious.'" Bowen, 799 F. Supp. at 484 (enphasis in original
citation omtted). The court noted that strict liability statutes,
such as CERCLA, establish "secondary" liability under New Jersey
law. 1d. at 484-85.

8 O course, indemity may be circunscri bed by defenses that can
be raised under the indemity clause, such as exclusion of
i ndemmi fication where the officer "shall be adjudged ... |liable for

negl i gence or m sconduct in performance of duty".
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3.

Alternatively, JOC contends that the bylaw s prohibition of
i ndemmi fication where such "would be against public policy"
prohibits it in this instance, asserting that "[a]llowing Lowe to
shirk his responsibility for the contam nation he caused vi ol ates
CERCLA' s policy."

But, assum ng arguendo that this i ssue was rai sed properly in
district court, JOC does not contend that CERCLA prohibits
indemmification; to the contrary, it notes "that 42 US.C 8§
9607(e) (1) freely allows parties to agree to i ndemmify one anot her
for liability under CERCLA." That being so, we cannot understand
why Lowe's personal liability under CERCLA would be contrary to
CERCLA' s allowing indemity. Qbviously, indemification does not
relieve Lowe of his liability vis-a-vis the governnent; it only
provi des a possi ble source of paynent for damages resulting from

that liability.?®

o JOC contends al so that CERCLA' s policies prohi bit
i ndemmi fication, even apart from the indemity clause. JOC s
proposed distinction -- that indemity is only permssible for
officers or directors "who are expressly sued as such or who are
not naned individually because their involvenent wth the
contamnationis |imted to general corporate matters renoved from
actual participation in the handling and di sposal of the hazardous

subst ances"” -- finds no support in the statute. In fact, an
officer or director's individual liability under CERCLA depends
upon "actual [] participation", i.e., "personal participationinthe
al l eged wrongful conduct". Ri verside, 931 F.2d at 330. Thus,

indemmity would be neaningless if it only covered officers or
directors who were "renoved from actual participation", because
they would not be subject to underlying liability.
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B

As noted, Lowe does nore than nerely challenge the adverse
sunmary judgnent; he asserts that he is entitled to judgnent.?°
But, as noted earlier, nore factual inquiry into the relationship
between Lowe's CERCLA liability and his status as an officer and
director is required.

The focus of that factual inquiry should be on the "connection
bet ween the conplaint and [Lowe's] corporate status". See G ove,
874 S.W2d 156. I n assessing this connection, we recognize the
breadth with which many courts have interpreted |anguage such as
"by reason of". For exanple, the Seventh GCircuit recently
interpreted the Delaware indemnification statute, and concl uded
that the " by reason of the fact that' phrase is broad enough to
enconpass suits against a director in his official capacity as well
as suits against a director that arise nore tangentially fromhis
role, position or status as a director." Heffernan v. Pacific
Dunl op GNB Corp., 965 F.2d 369, 375 (7th Gr. 1992).1

Keepi ng the breadth of the bylaw s "by reason of" | anguage in

mnd, Lowe's liability nmay be connected to his status as an officer

10 JOC responds that this issue is not before us, stating that
Lowe did not properly raise the issue of the denial of his cross-
motion for summary judgnment. In the |ight of our disposition of
this issue, we need not reach this contention. In any event,

Lowe's notice of appeal concerned the district court granting
summary judgnent to JOC and denyi ng Lowe's sunmmary j udgnent notion.
And, the issue Lowe presented for review includes whether the
district court erred in denying his summry judgnent notion.
Mor eover, he concludes his sunmary of argunent by urging that he
"is entitled as a matter of law' to i ndemity.

1 In Gove, the Texas Court of Appeals cited Heffernan with
approval. See Gove, 874 S.W2d at 153-56.
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and director; nmuch of his liability may have arisen "by reason of"
t hat status. Even JOC offers support for this position. For
exanple, it states that "Lowe personally oversaw the day-to-day
site activities, was actively involved in Lowe Chem cal Conpany's
environnental conpliance problens, supervised the initial pit
closure activities, and was involved in and had the authority to
control the disposal of waste generated by Lowe Chem cal Conpany."
(Footnote omtted.) Simlarly, JOC recognizes that "Lowe
personal ly participated in the di sposal of styrene tar at the Brio
Site and maintained daily, on-site involvenent in decisionmaking
regardi ng hazardous substances at Lowe Chem cal Conpany -- a
conpany whose fundanental operations involved the use of hazardous
substances it placed in earthen pits."” (Footnote omtted.)

Qobvi ously, a nunber of other issues require exploration by the
district court. First, as discussed, Lowe was sued as both an

"operator” and an "owner" of the Brio Site. Lowe suggests that, to

the extent his liability arose as an "owner" rather than an
"operator"”, "this theory [of liability] does not entitle [him to
i ndemmification." Therefore, there may be a need for apportionnent

of Lowe's liability between that occasi oned as an "owner" and t hat
as an "operator". 12

Moreover, Lowe contends that he was not liable at all as an

"owner" of the Brio Site. If this is true, apportioning the
12 Lowe's settlement with the United States al so i nvol ved anot her
superfund site, the "Hardage Site". The district court may also

need to apportion the settl enent anount between that resulting from
the Brio Site and that fromthe Hardage Site if the latter is not
subject to the indemity cl ause.
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liability may be pretermtted (assumng apportionnent IS
appropriate). Lowe advances two reasons for escaping "owner"
liability. First, he asserts that he is exenpt from CERCLA
liability as a foreclosing |lienholder. See 40 C. F.R § 300.1100
(1993). Second, he contends that JOC s acceptance of the
"corrective" deed for the Brio Site estops it from asserting that
Lowe owned the Brio Site during the years preceding that deed.
These issues are appropriately first addressed by the district
court.

Last, assum ng apportionnment is required, the question of
attorneys' fees arises. Lowe notes that the indemity clause
covers "expenses ... incurred ... in connection" wth clains
subject to the clause. He contends that expenses include
attorneys' fees, and that they should not be subject to
apportionnent. More specifically, he analogizes the expense
provision to an insurer's duty to defend. Under Texas law, "the
insurer is obligated to defend, as |l ong as the conplaint alleges at
| east one cause of action within the coverage of the policy."
Rhodes v. Chicago Ins. Co., 719 F.2d 116, 119 (5th Cr. 1983)
(citations omtted); see also Burnap, 786 S.W2d at 426 (inviting
conpari son between i ndemity cl ause and insurer's duty to defend).
On the other hand, G ove directed that, on remand, "the parties ...
apportion in sonme reasonable manner the nonies spent by [ G ove]
defendi ng his status as general partner [for which indemification
was not allowed] and as corporate personnel [for which it was]."

Grove, 874 S.W2d at 158. W need not clarify Texas law on this
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i ssue; until the district court determ nes whet her apportionnment of
the liability is necessary, and, if so, how it should be nade
there is no issue before us regardi ng apporti onnent of attorneys'
fees. In short, this is another possible issue for the district
court.
L1,

For the foregoing reasons, the judgnent is REVERSED, and the

case REMANDED f or further proceedi ngs consistent with this opinion.

REVERSED and REMANDED



