IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2517
(Summary Cal endar)

GULF STATES | NSURANCE CO. ,
Pl ai ntiff-Counter
Def endant - Appel | ee,

ver sus

ALAMD CARRI AGE SERVI CE, ET AL.,
Def endant s,

ALAMO CARRI AGE SERVI CE, | NC.

Def endant - Count er
Pl ai ntiff-Appellant.

HERJE CARLSSON
Pl aintiff,

vVer sus
ALAMO CARRI AGE SERVI CE, | NC.
Def endant - Appel | ant,
vVer sus

GULF STATES | NSURANCE CO. ,
| nt er venor - Def endant

Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

(ApriT 19, 1994)



Before JOLLY, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM

In this declaratory judgnent action, Defendant/Counter-
Plaintiff/Appellant Alano Carriage Service, Inc. (Al anp) appeals
the district court's grant of summary judgnent in favor of
Plaintiff/Counter-Plaintiff/Appellee @ilf States Insurance Co.
(Qulf States). Al anpb al so questions whether the district court
abused its discretion by awarding attorney's fees to Gulf States;
but because it does not brief the issue on appeal, we do not
consider it.! W conclude that the petition in the underlying
litigation all eged facts and cl ai ns which, if proved, would clearly
be excluded from coverage under Alanmp's policy of manufacturers'
and contractors' general liability insurance, so that Gulf States
had no duty to defend Alanb. Satisfied that Alanp's contention is
so neritless as to be frivolous, we dismss this appeal.

I
FACTS AND PROCEEDI NGS

On January 7, 1989, Herje Carlsson, an Al anp enpl oyee, was
injured while driving a truck owed by Alanp. At the tinme, Qulf
States insured Al anb under a general liability policy. That policy

provides in pertinent part:

IMorrison v. City of Baton Rouge, 761 F.2d 242, 244 (5th
Cr. 1985).




Excl usi ons.
Thi s i nsurance does not apply:

b. to bodily injury . . . arising out of the
operation [or] use . . . of
(1) any autonobile . . . owed . . . by
. . any insured, or
(2) any other automobile . . . oper ated by

any person in the course of his enpl oynent by
any insured .

Carlsson filed this personal injury action against Al ano and Qul f
States in state court. Carlsson alleged that he was injured while
performng an incidental contract for Alanb while driving a
"vehicle" that was owned by Al ano. @Qulf States appeared and
answered for itself, but did not provide a defense for Al ano.
Al ano di d not appear, and Carl sson took a default judgnent agai nst
Alanb on liability issues. When @Qulf States noved for summary
judgnent, Carlsson nonsuited Gulf States.

Qul f States then intervened, but Carlsson severed his clains
against Alanb and took a default judgnent as to Alanb in the
princi pal armount of $415,297. 00. Qulf States filed the instant
declaratory judgnent suit in federal court seeking a declaration
t hat SQas there was no coverage under the policysQit did not have a
duty to defend Alanp, and thus was not |iable for the judgnent
agai nst Alanb. |In response, Al anp asserted a cross-clai magai nst
Qulf States in the state court action. @lf States then renoved
the state court action to federal court, where it was consoli dated
with the pending declaratory judgnent action. The parties were
ordered to file cross-notions for summary judgnent.

The district court granted Gulf States' notion and denied

2Enphasi s added.



Alano's and Carlsson's notions. The district court also awarded
attorney's fees to Gulf States. Al anp appeals, asserting that the
word "vehicle" in Carlsson's petition is anbiguous, and that Culf
States coul d not | ook beyond the "ei ght corners” of the state court
petition and the insurance contract to deny coverage on the basis
that the "vehicle" was a truck and thus an "autonobile,” which
clearly would not be covered by the policy.
|1
ANALYSI S

A. St andard of Revi ew

W review the district court's grant or denial of summary
j udgnent de novo, "review ng the record under the sane standards
whi ch guided the district court."® Summary judgnent is proper when
no genui ne issue of material fact exists that would necessitate a
trial.* |In determning on appeal whether the grant of a summary
j udgnent was proper, all fact questions are viewed in the |ight
nost favorable to the nonnmovant.® Questions of | awsQi ncluding the
construction and effect of an unanbiguous contractsSQare always

deci ded de novo.®

Wl ker v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th Gir.
1988) .

“Celotex Corp v. Catrett, 477 U S. 317, 323-25, 106 S. C
2548, 2552-54, 91 L. Ed. 2d 265 (1986); see FeEb. R Qv. P. 56(c).

WAl ker, 853 F.2d at 358.

6/d.; Calpetco 1981 v. Marshall Exploration, Inc., 989 F.2d
1408, 1413 (5th Gr. 1993).




B. Contract Excl usi on: No Duty to Defend

If the policy did not cover Carlsson's injury or damage, then
Qulf States owed Alanb no duty to defend.’” Under Texas |law, a
court determnes an insurer's duty to defend by exam ning the
allegations in the petition filed against the insured and the
rel evant insurance policy.® For such a duty to be established, the
pl eadi ngs must allege a claimthat is "potentially" covered by the
applicable policy.?® But when the plaintiff's petition nakes
all egations which, if proved, would place the plaintiff's claim
within an exclusion fromcoverage, there is no duty to defend.?°

If all facts alleged by Carlsson were proved, his claim
clearly would fall wthin the autonobile exclusion. Al anmo' s
contention that the word "vehicle" nmay or may not be enconpassed in
the policy term "autonobile,"” and that the autonobile exclusion
does not necessarily apply, evokes such adjectives as nonsensi cal,
speci ous, fatuous, and frivolous, to nane but a few The tenor of
Alanp's argunent is that the word "vehicle" as used in Carlsson's

state court petition 1is anbiguoussQthat it could refer to

T. C. Bateson Constr. Co. Vv. Lunbernens Miut. Casualty Co.,
784 S. W 2d 692, 699 (Tex. App.SQHouston [14th Dist.] 1989, wit
deni ed) .

8Enserch Corp. v. Shand Mrahan & Co., 952 F.2d 1485, 1492
(5th Cr. 1992).

Fidelity & GQuar. Ins. Underwiters v. MMunus, 633 S.W2d
787, 788 (Tex. 1982).

0] d.




"aut onobil e" or "nobile equipnent,"'? and that if Carlsson were
operating "nobile equipnent”" when he was injured, then there was
coverage under the policy and GQulf States was required to defend
the suit against Alanpb. Although such a contention m ght pronpt a
| aw school examgrader to give extra credit for imagination, it has
no place in a court of record.

Carlsson's petition alleges that he was driving a vehicle
owned by Alanb on a public road when the vehicle he was in was
rear-ended, struck on the side, and struck a third tine in the
driver's side door.® He was driving the vehicle to carry out a
m ssion for his enployersQto sell Alanp Carriage Service Driving
Acadeny to a Houston-based proprietary school. Nothing in the
petition suggests that Carl sson was operating sone sort of "nobile
equi pnent"” as distinguished from an autonobile; to the contrary,
every fact alleged confirns that he was driving a notor vehicle,
i.e., an autonobile.

The district court correctly held that Carl sson's petition did

1" Aut onobi | e" was defined as a | and notor vehicle designed
for travel on public roads, but does not include nobile
equi pnent .

12" Mobi | e equi prent” is defined in the policy as a | and
vehicle (1) not subject to vehicle registration, (2) maintained
for use exclusively on the prem ses of the insured, (3) designed
for use off road, or (4) designed for the sole purpose of
affording nobility to heavy duty equi pnent.

BAlamp asks us to consider that Al anp's business was to
operate horse-drawn carriages, and that a horse-drawn carri age
cones within the definition of "nobile equipnent."” Al anp
suggests therefore that Carlsson's claimthat he was operating a
"vehicle" is potentially within the policy coverage. W are
unfam liar with horse-drawn carriages that have a driver's side
door .



not allege any cl ai mcovered by the insurance policy. Thus, given
t he obvi ous applicability of the autonobile exclusion, there could
be no duty to defend.
11
CONCLUSI ON
For the foregoing reasons, this appeal is dismssed as
frivol ous.

DI SM SSED.

1“See 5THAQR R 42.2.



