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KAUFMAN, District Judge.

Plaintiffs ("Hartford") are six corporate entities, each
affiliated wwth the ITT Hartford | nsurance G oup of Conpanies. 1In
February 1984, Hartford Accident & Indemity Co., one of those six
entities, furnished a perfornmance bond for Morchem Resources, Inc.
("Morchem') to secure a project undertaken by Mrchem for Peopl es
Gas System Inc. ("Peoples"), the obligee under the bond. Morchem
contracted with Peoples to renobve and to dispose of sludge from
three low pressure gas holding vessels located in North Mam
Beach, Florida. As collateral, Morchemgave Hartford a $492, 000 CD
i ssued by Texas I nvestnent Bank, N A of Houston, Texas ("TIB") in

Morcheml s nanme. On Novenber 15, 1985, Morchenis parent conpany,

"‘District Judge of the District of Maryland, sitting by
desi gnation



Finultra, issued a promssory note to TIB, pledging the sane
$492,000 CD as collateral for paynent of the note. During ora
argunent in this case, when asked by this Court about why that
Novenber 1985 act took place, none of counsel for the parties was
able to provide any expl anati on.

On January 7, 1987, Hartford Accident & Indemity Co. and
Morchem agreed to substitute six CDs in place of the single
$492, 000 CD. Each of the six CDs was for $82,000, thus totaling
492, 000, and each was issued separately to a different Hartford
subsidiary. Counsel for plaintiffs explained during oral argunent
before us that Hartford desired the substitution because Hartford
becane uneasy after Hartford was notified that Mrchem was in
default on the performance bond. The insurance provided by the
Federal Deposit Insurance Conpany ("FDIC') for a single deposit is
l[imted to the anpbunt of $100,000. Hartford apparently sought to
have provided to it total FDI C insurance coverage by causing the
substitution of the six CDs for one single CD and by having each
$82, 000 CD consi dered separately.

On May 21, 1987, the Conptroller of the Currency declared TIB
i nsolvent and the FDIC on that date took over TIB in the FDIC s
capacity as receiver ("FDIC-R'). On or about May 22, 1987, River
Caks Bank notified Plaintiffs that it was in receipt of the insured
deposits of TIB and wel coned Plaintiffs as new bank custoners. On

June 24, 1987, the FDIC, in its corporate capacity ("FDCC'),!

"lnits capacity as receiver, the FDICis obligated to
marshal | the assets of the failed bank for the benefit of the
bank's creditors and shareholders. In its corporate capacity,
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informed Hartford of its determ nation that the six CDs issued in
Hartford's nanme were the property of Mrchem and al so that those
CDs had to be aggregated for deposit insurance purposes.
Accordingly, the FD C concluded that $392,000 of the $492,000
represented by the CDs was uninsured and that only $100, 000 was
insured. The FDIC-C paid that insured portion of the CDs, ie.
$100, 000, to River Caks Bank, the institution which had acquired
the deposits of TIB fromthe FDOGR On July 24, 1987, the FDICR
retrieved the $100,000 fromRi ver Gaks Bank, and on July 29, 1987,
of fset the entire $492,000 represented by the six CDs against the
debt Finultra owed TIB.?

On June 24, 1991, Plaintiffs filed suit in the district court
against the FDIC as defendant in both its receivership and
corporate capacities, seeking to recover $492,000 in deposit
i nsurance for the six CDs or in the anmount of the val ue of the CDs.

On May 11, 1993, the district court severed all of plaintiffs'

the FDIC is obligated to insure the failed bank's deposits.”
FDIC v. Hatmaker, 756 F.2d 34, 36 n. 2 (6th G r.1985).

2Al t hough not alluded to by either party in their filings
before this Court, several docunments filed in the district court
reveal that on or about Septenber 25, 1984, the bond issued by
Hartford becane the subject of one or nore clains in Hartford's
bond cl ai m departnent. Subsequently, Hartford and Morchem becane
defendants in three | awsuits concerning the performance of
Morcheml s contract with Peoples Gas Systens Inc. On Septenber 9,
1991, after years of protracted litigation, Hartford entered into
a settlenent agreenent with Peoples Gas System Inc. and ot hers,
pursuant to which Hartford was released fromall actions asserted
against it and all obligations under the performance bond issued
by it for Morchem Hartford clainmed in the court below that it
suffered financial |losses in connection with the bond in excess
of $415,000. Interrogatories answered by Hartford and filed in
the court below state that Hartford paid out two clains under the
bond, totalling $139, 000.



clains against the FDIC in its corporate capacity and transferred
themto this Court. The district court reasoned that 12 U S.C. §
1821(f)(4), one of the sections of Financial Institutions Reform
Recovery, and Enforcenent Act of 1989 ("FIRREA"), which places
clains for deposit insurance within the exclusive jurisdiction of
the federal Courts of Appeals, applied retroactively to plaintiffs'
clains, ie., clains arising out of a receivership which commenced
before August 9, 1989, the effective date of FIRREA. Accordingly,
the district court denied the FDIC-C s notion for summary judgnent
because that court held that it lacked jurisdiction as to the
insurance claim but retained jurisdiction over non-insurance
clains alleged against the FD CR During oral argunent before
this Court, counsel for both sides confirmed that all clains
agai nst the FDI G R had been settl ed.

In this appeal, the issues arise whether this Court has
jurisdiction over Hartford' s appeal, whether Hartford' s claim
against the FDIC was tinely filed, whether the FDI CGC acted
arbitrarily and capriciously in determning that the CDs bel onged
to Hartford, and whether, under various equitable principles, the
FDIC s offset of the six CDs against the debt owed to TIB by
Finultra was w ongful .

| . SUBJECT MATTER JURI SDI CTI ON
In Ninmon v. Resolution Trust Corp., 975 F.2d 240, 244 (5th
Cir.1992), this Court determned that 12 U. S.C. 8§ 1821(f)(4) pl aces
clains involving deposit insurance wthin the exclusive

jurisdiction of the federal Courts of Appeals. That FI RREA



provi si on provides:

Final determnation nmade by the Corporation shall be

reviewabl e i n accordance with the chapter 7 of Title 5 by the

United States Court of Appeals for the District of Col unbi a or

the court of appeals for the Federal judicial circuit where

the principal place of business of the depository institution

i s | ocat ed.

In the court below, Hartford argued that 8§ 1821(f)(4), which
was enacted on August 9, 1989, did not apply retroactively to
recei vershi ps created before that date, and thus, does not apply to
the FDIC s 1987 receivership of TIB. Rejecting that argunent, the
district court transferred all of Hartford' s clains against the
FDIC-Cto this Court pursuant to 28 U.S.C. 8§ 1631.% Hartford has,
in its reply brief in this appeal, dropped its opposition to
retroactive application of 8 1821(f)(4) to this case. However, in
order to clarify the basis for our subject matter jurisdiction, we
address the question of whether 12 U S. C. 8§ 1821(f)(4) applies
retroactively to this case and conclude that it does.

W have recently applied 12 U S C. 8§ 1821(f)(4) to an
i nsurance coverage dispute, relating to the Federal Savings and

Loan I nsurance Corporation, based on "deposits made prior to

enact nent of [FIRREA]," although we did so wi thout el aborating upon

3That section provides as foll ows:

Wenever a civil actionis filed in a court ... and
that court finds that there is a want of jurisdiction,
the court shall, if it is in the interest of justice,

transfer such action or appeal to any other such court
in which the action or appeal could have been brought
at the time it was filed or noticed, and the action or
appeal shall proceed as if it had been filed in or
noticed for the court to which it is transferred on the
date upon which it was actually filed in or noticed for
the court fromwhich it is transferred.
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the retroactivity issue. Pool v. RTC, 13 F.3d 880, 880-81 (5th
Cir.1994). The Suprene Court recently clarified the circunstances
in which a new statute which itself does not explicitly state
whet her it applies to pending cases should be applied
retroactively. See Landgraf v. USI Fil mProducts, et al., --- US.
----, 114 S .. 1483, --- L.Ed.2d ---- (1994) (deciding whether
certain provisions of the Gvil R ghts Act of 1991, Pub.L. No. 102-
166, 105 Stat. 1071 (1991), should be applied retroactively to
pending cases).* In so doing, the Suprene Court endorsed "the
traditional presunption against applying statutes affecting
substantive rights, liabilities, or duties to conduct arising
before their enactnent." |d. at ----, 114 S . C. at 1504. That
presunption is based on "the unfairness of inposing new burdens on
persons after the fact." 1d. at ----, 114 S.C. at 1506. However,
the Suprene Court stated that regardl ess of the general presunption
against statutory retroactivity, "in many situations, a court
should "apply the law in effect at the tinme it renders its
decision." " Id. (citing Bradley, 416 U S. at 711, 94 S .. at

2016) . Such situations generally involve procedural changes to

“Prior to the Suprene Court's ruling in Landgraf, there were
two seemngly different presunptions concerning statutory
retroactivity. Conpare Bowen v. Georgetown University Hospital
488 U.S. 204, 208, 109 S.Ct. 468, 471-72, 102 L.Ed.2d 493 (1988)
("[Clongressional enactnents ... wll not be construed to have
retroactive effect unless their |anguage requires this result.")
with Bradley v. School Board, 416 U. S. 696, 711, 94 S.C. 2006,
2016, 40 L.Ed.2d 476 (1974) ("[A] court is to apply the law in
effect at the tinme it renders its decision, unless doing so would
result in manifest injustice or there is statutory direction or
| egislative history to the contrary."). The opinion in Landgraf
was issued after oral argunent was heard in the instant case.
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existing law, including statutes which nerely alter jurisdiction.
"We have regularly applied intervening statutes conferring or
ousting jurisdiction, whether or not jurisdiction |lay when the
underlyi ng conduct occurred or when the suit was filed." Id. ---
us at ----, 114 S C. at 1501. In such a circunstance,
"[a] pplication of a new jurisdictional rule usually "takes away no
substantive right but sinply changes the tribunal that is to hear
the case." " 1d. (quoting Hallowell v. Commopbns, 239 U.S. 506, 508,
36 S.Ct. 202, 202, 60 L.Ed. 409 (1916)).

This Court has previously recogni zed that principle, holding
that amendnents to statutes which affect procedural or renedi al
rights generally apply to pendi ng cases, where such change does not
deprive a party of its " "day in court.' " NCNB Texas Nat'| Bank
v. P & R Invs. No. 6, 962 F.2d 518, 519 (5th G r.1992) (quoting
FDIC v. 232, Inc., 920 F.2d 815, 818-19 (11th Cr.1991)). "When
Congress adopts statutory changes while a suit is pending, the
effect of which is not to elimnate a substantive right but rather
to "change the tribunal which wll hear the case,' those
changes—barring specifically expressed intent to the contrary—w ||
have i medi ate effect."” Turboff v. Merrill Lynch, Pierce, Fenner
& Smith, Inc., 867 F.2d 1518, 1521 (5th GCir.1989) (quoting
Hal lowel |, 239 U S at 508, 36 S.Ct. at 202). Thus, we have
retroactively applied 12 U.S.C. § 1819(b)(2),° permtting the FD C

That section currently provides in pertinent part:
(A) In general
Except as provided in subparagraph (D), all suits of a
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to renove cases in whichit is a party to federal court, to pending
cases. See, e.g., NCNB Texas Nat'l Bank, 962 F.2d at 519; 1Inre
Meyer |l and Co., 960 F.2d 512, 514 n. 2 (5th Cr.1992), cert. denied,
--- US ----, 113 S .. 967, 122 L.Ed.2d 123 (1993); Wal ker v.
FDI C, 970 F.2d 114, 120 (5th Cr.1992); FSLICv. Giffin, 935 F. 2d
691, 695-96 (5th G r.1991), cert. denied, --- US ----, 112 S C

1163, 117 L.Ed.2d 410 (1992); Triland Holdings & Co. v. Sunbelt
Service Corp., 884 F.2d 205 (5th Cr.1989); see also FDIC v.
Bel li, 981 F.2d 838, 842-43 (5th Cir.1993) (applying 12 U.S.C. §

1821(d)(14),° extending the statute of limtations for contractual

civil nature at common law or in equity to which the
Corporation, in any capacity, is a party shall be
deened to arise under the laws of the United States.

(B) Renpbva

Except as provided in subparagraph (D), the Corporation
may, w thout bond or security, renpve any such action,
suit, or proceeding froma state court to the
appropriate United States district court before the end
of the 90-day period beginning on the date the action,
suit, or proceeding is filed against the Corporation or
the Corporation is substituted as a party.

That section provides in pertinent part:

(14) Statute of limtations for actions brought by
conservator or receiver

(A) In general

Not wi t hst andi ng any provi sion of any contract, the
applicable statute of [imtations with regard to any
action brought by the Corporation as conservator or
receiver shall be—

(i) in the case of any contract claim the | onger of—

(I') the 6-year period beginning on the date the claim
accrues; or



clains held by the FDIC, retroactively to pending cases, except
where so to do would revive an expired clain). Section 1821(f)(4)
changes the forumwhi ch hears deposit insurance disputes; it does
not alter any substantive rights of the parties nor does it deprive
any party of its day in court. Thus, we hold that 28 U S.C. 8§
1821(f)(4) applies retroactively to govern this case and that this
Court has jurisdiction in this appeal.
['1. LI M TATI ONS

The FDIC argues that Hartford did not tinely petition for
reviewof the FDIC s deposit insurance determ nation. |n so doing,
the FDIC relies on 12 U . S.C. § 1821(f)(5), which states: " Any
request for review of a final determ nation by the Corporation
shall be filed with the appropriate circuit court of appeals not
| ater than 60 days after such determnation is ordered." The FDI C
argues that the 60-day tine limt began to run in this case on the
effective date of FI RREA, August 9, 1989. Because Hartford did not
file this suit until June 24, 1991, the FDI C contends that such

filing is untinely. Further, the FDIC asserts that applying 8

(I'l) the period applicable under State | aw

(B) Determnation of the date on which a claimaccrues
For purposes of subparagraph (A), the date on which the
statute of limtation begins to run on any claim

descri bed in such subparagraph shall be the |ater of—

(i) the date of the appointnent of the Corporation as
conservator or receiver; or

(ii) the date on which the cause of action accrues.
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1821(f)(5) to Hartford retroactively is nandated under the
aforenentioned Fifth GCrcuit caselaw which generally permts
procedural statutory anmendnents to be applied to pendi ng cases. W
do not agree with either of those two positions.’

The FDIC s assertion that retroactive application of 8§

1821(f)(5) is in accord with this Court's prior caselaw fails to

I'n the court below, the FDIC-C argued that 12 U.S.C. §
1822(e) (1982) served as a statute of limtations barring
plaintiff's suit. That provision states:

Uncl ai ned Deposits

|f, after the Corporation shall have given at | east
three nonths' notice to the depositor by mailing a copy
thereof to his |ast-known address appearing on the
records of the closed bank, any depositor in the closed
bank shall fail to claimhis insured deposit fromthe
Corporation within eighteen nonths after the

appoi ntnment of the receiver for the closed bank, or
shall fail within such period to claimor arrange to
continue the transferred deposit with the new bank or
with the other insured bank which assunes liability
therefor, all rights of the depositor against the
Corporation with respect to the insured deposit, and
agai nst the new bank and such other insured bank with
respect to the transferred deposit, shall be barred,
and all rights of the depositor against the closed bank
and its sharehol ders, or the receivership estate to

whi ch the Corporation may have becone subrogated, shal

t hereupon revert to the depositor. The anobunt of any
transferred deposits not clained within such eighteen
nmont hs' period, shall be refunded to the Corporation.

The FDI G- C abandoned that argunent before this Court. That
abandonnent woul d appear correct. A revised, but simlar
section, still governs disposition of unclained deposits.

12 U.S.C A 8 1822(e) (West Supp.1994). The co-existence of
8§ 1822(e) and 8§ 1821(f)(5) under current |aw indicates that
§ 1822(e) was not neant to govern the within situation, ie.,
a di spute over insurance coverage where the FDIC-Cis
asserting that Hartford is not the actual depositor and
where the FDIC-C did not informHartford that it nust claim
its deposits, but rather infornmed Hartford that it owned no
i nsured deposits at all.
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recogni ze that in the cases cited above, we approved retroactive
application of procedural statutory changes where those changes did
not deprive a litigant of its day in court, but rather changed the
forumin which the claimwas to be heard or extended a statute of
limtations. In such instances, the substantive rights of the
parties were not affected.® |In contrast, retroactive application
of 8 1821(f)(5) in this case would extinguish clainms which were
valid before the statute's effective date and deprive Hartford of
a forum even though it acted properly under |aw existing at the
time its clains arose. "[T]he nere fact that a new rule is
procedural does not nean that it applies to every pending case."
Landgraf, --- U S at ----, 114 S.C. at 1502 n. 29.

The FDIC recognizes that applying the 60-day limtations
period fromthe date of the final determnation is patently unfair
because there is sinply no way Hartford could have foreseen, on
June 24, 1987, that a 60-day |limtation would soneday cone into
ef fect. Thus, the FDIC proposes that we begin running the
limtations period fromthe date of FIRREA s enactnent. Wile such

an approach may not be unconstitutional, see Fust v. Arnar-Stone

8 'n Belli, we stated that we would not revive a stale claim
even where a statute of limtations had been extended. The
situation presented by this case is the flip side of that
principle, ie., we will not "kill" a viable claimwhere the
applicable statute of [imtations is shortened. Contrary to the
governnent's assertion, there is a difference between applying an
extended statute of limtations where no substantive rights are
af fected and applying a shortened statute of limtations where so
to do wi pes out a substantive right.
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Laboratories, Inc., 736 F.2d 1098 (5th Cir.1984),° it would be
mani festly unjust, and therefore in contravention of Bradley v.
School Board, 416 U. S. 696, 94 S.Ct. 2006, 40 L.Ed.2d 476 (1974),

because it would "infringe upon or deprive a person of a right that

had matured, " and woul d i npose "unantici pated obligations ... upon
a party wthout notice or an opportunity to be heard." 1d. at 720,
94 S.Ct. at 2021. See also Landgraf, --- U S at ----, 114 S. C

at 1497 ("Elenentary considerations of fairness dictate that
i ndi vi dual s shoul d have an opportunity to know what the lawis and
to conformtheir conduct accordingly; settled expectations should
not be lightly disrupted."). In this case, the FDI C s proposed
limtations period would deprive Hartford of a forumw t hout giving
Hartford adequate notice to protect its otherwise valid rights. 1In
hi ndsight, it may appear that Hartford should have noved quickly
upon enactnment of FIRREA and the inclusion in it of the 60-day
limtations period. However, such hindsight fails to take into
account the situation which reigned in retroactivity law prior to
the Supreme Court's ruling in Landgraf. Further, given this
Court's approval of retroactively applying procedural, as opposed
to substantive, statutory changes, and the substantive aspect of
the statutory change in this case, Hartford could reasonably have

believed that the 60-day limtations period did not apply to it.

“ "T'A] newy-created statute of linmtation or one which
shortens existing periods of limtation will not violate the
constitutional prohibition against divesting a vested right
provided it allows a reasonable tine for those affected by the
act to assert their rights." " Id. at 1100 (quoting Lott v.
Hal ey, 370 So.2d 521, 524 (La.1979)).
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Finally, we note that the date of the "final determnation” in this
case is in dispute. The FDIC states that its final determ nation
was made in the June 24, 1987, letter to Hartford.!® However,
Hartford correctly notes that final determ nations nay occur after
the FDICs initial determnation and after several witten
exchanges between the FDIC and the alleged depositor concerning
ownership of the deposit. See Kershaw, 987 F.2d at 1208; N non,
975 F.2d at 244. In this case, the FD C never responded to
Hartford's inquiries and requests for further information, despite
the FDIC s direction to Hartford to submt any questions to the
FDIC. The FDIC seemngly desires to convert a determnation into
a"final" determnation sinply by ignoring the inquiries of alleged
depositors. Hartford concedes that prior toits institution of the
W thin case, there has been a "de facto" final determ nation by the
FDI C, and we agree. Nonet hel ess, even if the 60-day limtation
period had been in effect in 1987, it is not clear, under the facts

of this case, whether the l[imtations period would have begun

That letter stated, "In exam ning the bank records it has
been determ ned that the [six] certificates belong to Mdrchem
Resources" After listing the six CD nunbers and each CD s val ue
at $82,000, the FDIC stated:

In February 1987, the six (6) referenced docunents were
transferred into the name of six different Hartford
conpani es. However, the six certificates continue to
secure a loan in the nane of Finultra, A G which is
associated wth Morchem Resources, Inc. Therefore,
determ nati on has been nmade to aggregate these deposits
and an uni nsured excess deposit exists for $392, 000.
Shoul d there be any questions, please contact the
under si gned.

(Enphasi s added.)
13



runni ng on June 24, 1987, the date of the letter fromthe FDIC to
Hartford or on a |later date. In any event, for the reasons set
forth supra, we decline to apply the 60-day limtations period
retroactively to govern Hartford's cl ai ns.

At the tinme of the alleged final determnation in this case,
there was no federal statute or regulation specifically governing
the limtations period for insurance coverage disputes. As to
general limtations provisions, Hartford ' swithinfiling was tinely
under either the general federal six year statute of |imtations
contained in 28 U S.C. 8§ 2401, or Texas' four year statute of
limtations contained in Tex.Civ.Prac. & Rem Code 88 16.004(c),
16.051. 2 The FDIC does not dispute the applicability of one or

both of those limtations periods. Because Hartford filed tinely

1UThat section provides in pertinent part:

[ E] very civil action commenced against the United
States shall be barred unless the conplaint is filed
wthin six years after the right of action first
accrues.

12Section 16.004(c) states:

A person nust bring suit against his partner for a
settlenment of partnership accounts, and nmust bring an
action on an open or stated account, or on a nutual and
current account concerning the trade of nerchandise

bet ween nerchants or their agents or factors, not |ater
than four years after the day that the cause of action
accrues. For purposes of this subsection, the cause of
action accrues on the day that the dealings in which
the parties were interested together cease.

Section 16. 051 states:

Every action for which there is no express limtations
period, except an action for the recovery of real
property, nust be brought not later than four years
after the day the cause of action accrues.

14



under each and all of those provisions, and because we concl ude
that 8 1821(f)(5) does not bar Hartford's clains, we need not
determ ne which of the federal or state limtations periods applies
in pre-FI RREA insurance coverage dispute cases such as this one.
Rather, we sinply hold that Hartford's challenge to the FDIC s
i nsurance determnation is not time-barred.
[11. 1 NSURANCE COVERAGE DI SPUTE

We review insurance coverage determ nations by the FDI CC

under the Adm nistrative Procedure Act ("APA") and nust affirmthem

unl ess they are "found to be arbitrary, capricious, an abuse of
di scretion, or otherwse not in accordance with the law"' "
Kershaw v. RTC, 987 F.2d 1206, 1208 (5th Cr.1993) (quoting N non,
975 F.2d at 244). Hartford, as the appellant, bears the burden of
proving that the FDIC s determ nati on was arbitrary and capri ci ous.
M ssi ssippi Hospital Ass'n v. Heckler, 701 F.2d 511, 516 (5th
Cir.1983). In performng our duties of review under the APA we
accord deference to an adm nistrative agency's interpretation of
its own regul ations. Kershaw, 987 F.2d 1206.

At the tinme the FDIC-C nmade the determnation at issue in
this case, the relevant pre-FIRREA statute defined "insured
deposit" as "the net anpunt due to any depositor ... for deposits
in an insured bank" up to $100,000. 12 U.S.C. 8§ 1813(m (1) (1982).
That statute further provides: "[l]n determ ning the anount due to

any depositor there shall be added together all deposits in the

bank maintained in the sane capacity and the sanme right for his
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benefit either in his own nane or in the nanes of others."¥® |d.
Under the regul ations i ssued by the FDIC "[f]or the purpose of

clarifying and defining the insurance coverage under" the statute,

id., the FDI C determ nes the actual owner of a deposit account by

exam ni ng the deposit account records.
The deposit account records of the insured bank shall be
concl usive as to the exi stence of any rel ati onshi p pursuant to
which the funds in the account are deposited and on which a
claimfor insurance coverage is founded. Exanples would be
trustee, agent, custodi an or executor. No claimfor insurance
based on such a rel ationship will be recognized in the absence
of such discl osure.
Funds owned by a principal and deposited in one or nore
deposit accounts in the nanme or nanes of agents or nom nees
shall be added to any individual deposit accounts of the
principal and insured up to $100,000 in the aggregate.

12 CF.R 8 330.1(b); 330.2(b) (1987).

In this case, the FDIC-C determ ned that Mrchem was the
actual owner of the funds despite the fact that each of the six CDs
bears the nanme of a different Hartford conpany. The FDIC
considered those Hartford conpanies as holding the funds
represented by the CDs in sonme form of custodial or agency

capacity. The FDIC relied primarily on the original Collatera

13\W¢ revi ew i nsurance coverage determ nations under the | aw
in effect at the tine the FDIC was appoi nted receiver. See
Kershaw, 987 F.2d at 1209 n. 1 (citing Spawn v. Western Bank-
West hei nmer, 925 F.2d 885, 887 n. 1 (5th Gr.1991)). Accordingly,
we apply the pre-FIRREA statutes and regulations in this part of
t he opi ni on.

“Because the FDIC-C s June 24, 1987, determi nation letter
contained only a conclusory two-paragraph finding, we take the
FDI C-C s explanations for certain of its actions fromthe briefs
the FDIC has filed in this case. In Abrans v. FDIC the Second
Circuit decided that a "cursory two-page letter" fromthe FDIC to
an al |l eged depositor concluding that deposit accounts woul d not
be insured was "whol |y i nadequate, and provides very little, if

16



Agreenment, in which the single CD was pledged to secure the
performance bond provided by Hartford. That agreenent states that
Morchem is the "Depositor," that Hartford, the "Surety," is only
entitled to the collateral to the extent there is a |loss on the
bond, and that Hartford may forecl ose on the bond to realize the
val ue of the security. The FDIC determ ned further that no change
in Mrchenmis status as the actual depositor occurred when the
single CD was replaced with six CDs. That substitution agreenent
confirnmed that the CDs were to be "held by the naned Conpani es as
security for the performance of the undertakings in the

Collateral Agreenent"” and "shall be deened the collatera

substituted for the" single $492, 000 CD.** Under a standard surety

any, basis upon which to conduct a neaningful review [of] the
agency's determnation.” 938 F.2d 22, 25 (2nd G r.1991). The
Second Circuit remanded the case back to the FDIC for a fully
witten explanation of its actions. This case also unfortunately
presents the problemof a "perfunctory analysis" by the FD C

| d. However, because any remand would likely only result in the
sane explanation that the FDIC has proffered in the district
court and in this court, we wll accept the FDI C s expl anations
as presented in its brief.

The FDIC s determination is in accord with the general
comon | aw princi pl es governi ng ownership of collateral.

Ordinarily the general property or title in the
thing pledged remains in the pledgor, subject to a lien
in favor of the pledgee for the anmount of the debt or
obligation for which the pledge is given. This rule
applies notw thstanding an apparent transfer of | egal
title to the pledgee. This general property or title
in the pledgor continues until there has been a sale or
forecl osure under the contract of pledge.

Ordinarily, a pledgee of personal property does
not acquire the legal title thereto.... As a general
rule, sonetinmes affirmed by statute, the pledgee has
nmerely a special property or interest in the thing
pl edged during the continuance of the pledge, which
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agreenent such as this one, a surety such as Hartford gains rights
to forecl ose upon pledged collateral only if the obligor defaults
on the bond and the surety correspondingly suffers aloss. |n such
a situation, the surety could have a claimto the FDIC s insurance
coverage of the CDs through its rights with respect to those CDs as
collateral. However, while the record does indicate that Hartford
has paid cl ains under the bond, Hartford, in this appeal, has not
relied on such |o0ss.?5 Rather, in this appeal, Hartford has

enphasi zed that it owns the CDs because its nane is on them?’

vests in the pledgee the right to the property as far
as is necessary to secure paynent of the debt. In any
event, the pledgee acquires only such interest as to
allow hi msecurity for his debt or obligation.

72 C.J.S. Pledges 8 21 (footnotes omtted). See also
Congress Tal cott Corp. v. Guber, 993 F.2d 315, 319-20 (3rd
Cir.1993); Major Appliance Co. v. G bson Refrigerator Sales
Corp., 254 F.2d 497, 502 (5th G r.1958).

®Even if Hartford desired to enphasize, in this appeal, the
paynment of such clainms, the |atter would appear to relate to
i ssues involving the FDICG-R which are not before this Court and
have been settled in the district court, see infra, and not to
any issues concerning insurance coverage and the FDIC-C. The
record in this case is hardly a nodel of clarity. Accordingly,
there may be contentions which Hartford could nmake in this appeal
respecting insurance which would aid it. But Hartford had anple
opportunities to proffer facts to, and to nake | egal contentions
before, this Court. Thus, Hartford has been afforded its ful
day in court, regardless of whether or not there was any |ack of
appropriate procedure at the admnistrative |evel before the
FDI C- R

YHartford clainms that on the sane day the Coll ateral
Agr eerment was si gned, Mrchem assigned the single $492,000 CD to
Hartford, making Hartford the owner of the CD. Hartford states
that the assignnment docunent was in the bank records, while the
FDI C asserts the docunent was not in the records and that
therefore the doctrine enunciated in D Cench Duhne & Co. v. FDIC
315 U. S. 447, 62 S.Ct. 676, 86 L.Ed. 956 (1942), precludes this
Court from considering the assignnment. Hartford responds that
the D Cench, Duhne doctrine is limted to agreenents to which the
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The FDIC-C, before naking the determ nation of ownership,
apparently did not discover that there were in fact defaults by
Morchent  however, such failure by the FDI C-C does not add up to
arbitrary or capricious conduct onits part, given that nothing in
t he bank records indicates that such [oss had occurred. At the
time of the agency's determ nation of ownership, there was no
regul ati on defining "deposit account records.” |n Abdulla Fouad &
Sons v. FDIC, 898 F.2d 482, 486 (5th Cr.1990), we rejected
appellant's claimthat the FDI C shoul d have exam ned records ot her
t han those contained in the deposit account records to determ ne
depositor status. W explained that the FDIC was not required to
undertake such exam nations because the FD C was enpowered and

expect ed by Congress to make available to the public its insured
savings as speedily as possible." " Id. at 485 (quoting Scott,
Sone Answers to Account Insurance Problens, The Business Lawer
493, 504 (Jan. 1968)). Because the FDIC "nust literally nake
determ nations of deposit insurance coverage overnight," the FD C
is not called upon to use its limted resources to investigate
possi bl e ownership rights outside of those indicated in the deposit

account records thenselves. 1d. Thus, the FDIC did not need to go

beyond the bank file concerning the CDs to determ ne who had

bank is a party, unlike the assignnent at issue in this case, to
whi ch the vice president of the bank was nerely a witness. W
find it unnecessary to resolve the factual dispute, concerning
whet her the assi gnnent docunent was in the bank records, or to
reach the D QCench, Duhne coverage issue, because we concl ude that
all parts of the record in this case, including the assignnent
docunent, support the FDIC s determ nation that the CDs were
posted as coll ateral.
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ownership interests in the CDs.

Nor in this case did the FDI C | ook at too many records before
making its determ nation as to ownership. Hartford clains that the
only records relating to the "deposit account” are the CDs
thenselves and TIB' s conputer |isting of open custoner accounts.
But, even if sonme of those docunents related to matters other than
"deposit accounts," they clearly related to ownership of the CDs
since they pertain to the question of who had a right with respect
to those CDs and under what circunstances.!® Thus, the FDI C di d not
act arbitrarily or capriciously in determning that Mdrchem owned
the CDs and that the CDs shoul d be aggregat ed.

| V. OFFSET CLAI M5
Hartford argues that the FDIC s offset of the six CDs agai nst
the debt owed TIB by Finultra was wongful and asks this Court to
i npose a constructive trust or to grant sonme simlar type of
equitable relief. However, Hartford' s equitable clains are based

on actions taken by the FDIC-R, not the FDIC-C. *®* Since the FD C

8Hartford's interpretation of deposit records would unduly
limt the FDIC to the nost superficial evaluation in this type of
case. For instance, the conputer records on which Hartford would
have the FDIC rely are printouts of the nanes of accounthol ders,
which list only "short nanmes" and have no space to disclose trust
or surety arrangenents. Simlarly, the CDs thenselves state that
interest is to be awarded to the Hartford conpanies, while the
ot her docunents, as well as actual practice, reveal that Mrchem
received all interest on the CDs.

Hartford concedes that its equitable clainms all arise out
of the FDIC s admttedly wongful offset and that the equitable
clains do not involve the insurance coverage di spute. However,
Hartford clains that it does not know which "hat" the FD C was
wearing when it made the wongful offset. But before the
district court, Hartford in its own proposed pre-trial order,
stated that "[o]n July 24, 1987, FDIC-R retrieved the $100, 000
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R has been dismssed in this case pursuant to a settlenent
agreenent in the district court, and because this appeal relates
only to Hartford's insurance clains, the offset clainms are not
open. Under the dual capacities doctrine, the FDIC-C nmay not be
held liable for acts conmtted by the FDIC-R, ie., the FDI C acting
in one capacity is not subject to defenses or clains based on its
acts in other capacities. See Texas Anerican Bancshares, Inc. v.
Cl arke, 954 F.2d 329, 335 (5th G r.1992).

For the reasons set forthinthis opinion, Hartford's petition

for review is DEN ED

fromRi ver QGaks Bank, and on July 28, 1987, setoff the entire
$492, 000 represented by the six CDs agai nst debt owed by
Finultra, A G" (Enphasis added.) Fromthe inception of this
case, the parties have proceeded under the understanding that the
FDI C was being sued in both capacities, that the FDI C C was
responsi ble for the insurance coverage, and that the FDI G R was
responsi ble for other matters including offset. Hartford points
to no evidence that the FDIC-C had a hand in the offset. Rather,
exhi bit docunents fromthe FDIC s file concerning the offset are
fromthe FDIC s liquidation office, revealing that the FD C was
acting in its receivership capacity, because only the FD CGR has
the statutory authority to "place the insured depository
institution in liquidation.™ 12 U S.C § 1821(d)(2)(E)
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