IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2341

RAYMOND CARL KI NNAMON,
Peti ti oner- Appel | ant,

ver sus

WAYNE SCOTT, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

( Septenber 15, 1994)

Bef ore GARWOOD, HI G3 NBOTHAM and BARKSDALE, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

This is a death penalty case from Texas. Raynond Carl
Ki nnanon appeals dismssal of his petition for wit of habeas
corpus and denial of a certificate of probable cause by the United
States District Court for the Southern District of Texas. This is
Ki nnanon's first federal petition and he attacks his conviction for
capital murder and sentence of death on six grounds. W refuse to
issue a certificate of probable cause and dism ss the appeal.

I

On July 25, 1985 a jury in Harris County, Texas, convicted

Ki nnanon of the nmurder of Ronald Charles Longmre in the course of

an arned robbery of a bar and its patrons. The jury answered



affirmatively the three questions asked in the sentencing
proceedi ng and on July 30, 1985 the trial court sentenced Ki nnanon
to death. The Texas Court of Crimnal Appeals affirnmed the
conviction on April 18, 1990. Ki nnanon v. State, 791 S.W2d 84

(Tex. Cim App. 1990). Instead of filing a petition for
certiorari, Kinnanon filed an application for wit of habeas corpus
inthe state trial court. Wthout a hearing, the state trial court
entered findings of fact and concl usi ons of | aw and t he Texas Court
of Crimnal Appeals thereafter denied relief.

The Texas Court of Crim nal Appeals set out the facts of the
of f ense:

On Monday eveni ng, Decenber 11, 1984, [Ki nnanon] was
one of several patrons seated at the bar in N. J.'s Lounge
in Houston. He had entered the bar several hours
earlier, and, according to wtnesses, sat alone,
occasionally playing a video gane nounted atop the bar.
At one point he had a brief conversation with the
bartender, Jeannie Marriott. After "last call" had been
announced [ Kinnanon] acted as if he was |l eaving with the
ot her custoners. Before exiting, he told Marriott that
he had to use the restroom turned and wal ked back across
the I ounge. Wen [Ki nnanon] canme out of the restroom a
short tine later, waitress Sharon Bryson, and a patron,
Kenny Sinmmons, were seated at the bar and Marriott was
cleaning up behind the counter. At  that point,
[ Ki nnanpon], possessing a firearm ordered the enpl oyees
and remai ning patrons, including Ronald Longmre, the
decedent, to put their hands on the bar and refrain from
| ooking at him He ordered Marriott to take the noney
out of the cash register and place it in a bag. Since no
bag was available, she used Bryson's purse. After
[ Ki nnanon] took the noney, he ordered everyone to proceed
single file to the nen's restroom Ronald Longmre, the
decedent, was apparently at the end of the line, wth
[ Kinnanon] following. As the people were proceeding to
the rest room [Kinnanon] asked themfor their jewelry.
As they were trying to renove their rings and watches,
[ Ki nnanon] asked Longmire "what is that in your pocket?"
to which the decedent responded "nothing, just ny
driver's license." A shot was fired, then a second
al nost inmmedi ately thereafter. The record indicates that
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t he second shot entered the decedent's back fromthe | eft
side at an angle. Longmre apparently fell to his knees.
At this point, Sharon Bryson, the waitress, escaped
through a rear exit, and in so doing activated a burgl ar
alarm The bartender, Jeannie Marriott, was pulled into
the wal k-in cool er by Kenny Si mmons. About that tine, a
third shot was fired. Simons |ater testified that while
he and Marriott were in the cooler, soneone attenpted to
enter fromthe outside by pulling on the door handle to
the cooler. Meanwhile, Bryson fled to a nearby
conveni ence store and tel ephoned the police.

Approximately ten mnutes after the shooting,
Marriott and Sinmons canme out of the cooler and saw
Longm re wandering ainmessly through the bar, nmuttering
i ncoherently and bleeding profusely from the gunshot
wound. Wien the police arrived, Marriott directed them
to Longmre, who by that ti me was dazed and seated on t he
floor in a corner. Longmre was rushed to the hospital
and died a short tine later.

[ Kinnanon] was identified in a photo array by the
eyew tnesses to the offense. Sone two weeks later, he
was apprehended at his Houston resi dence and pl aced under
arrest.

Ki nnanon v. State, 791 S.W2d at 86-87.

|1
Ki nnanmon contends that his counsel was ineffective in not
requesting jury instructions on the lesser included offenses of
murder and involuntary mansl aughter. The Texas Court of Crim nal
Appeal s hel d that "the evidence did not authorize the subm ssion of
a murder instruction on a lesser included offense " 791

S.W2d at 96-97. This court examned simlar contentions in

Cordova v. Lynaugh, 838 F.2d 764 (5th Cr. 1988). This court

acknow edged that nurder was a | esser included offense of capital
murder, explaining: "The specific issue is whether arational jury
coul d have found that Cordova nurdered Hernandez but that it was

not in the course of the robbery." 1d. at 769. No rational jury



coul d have sinultaneously voted to convict Kinnanon of murder and
acquit him of robbery. I ndeed, that is not his argunent, as we
understand it. Rather, he argues that a rational jury could have
concl uded that he | acked the intent to kill and was only guilty of
fel ony nurder. The state replies that the evidence would not
permt a rational jury to acquit of capital nmurder and convict of
felony nurder; thus, the trial court would have denied a request
for any such instruction. As the state put it, "Gven [that the
fatal shot was a second shot] and the close proximty of Kinnanmon's
gun to the victim the jury could only have found that Ki nnanon had
the conscious objective or desire to . . . cause the death of
Longmre," citing Tex. Penal Code 6.03(a) (Vernon 1974) (internal
quotation marks omtted).

The state habeas court pointed to the "overwhel m ng evi dence
show ng that [Kinnanon] specifically intended to kill the
deceased."” It concluded that Kinnanon could not in any event neet

the second prong of Strickland v. Wshington, 466 U S. 668, 687

(1984). W also are not persuaded that had counsel requested an
instruction on the |esser offense of felony nmurder, the outcone
woul d have been different. Ki nnanon's | awyer, Guerinot, at the
openi ng of his summation told the jury: "There is probably but one

issue in this case, and there is only one, and you fol ks are goi ng

to decide it, and that is the issue of identity." GQuerinot's co-
counsel also told the jury: "Now, identity, as | said, is the
issue." Inrebuttal, the prosecution pointed out to the jury that



the defense rested on identity, not an absence of an intent to
Kill.
1]

Ki nnanon contends that the jury charge allowed the jury to
convict of capital nurder without finding a specific intent to
kill. The jury, he argues, could have concl uded that he intended
to shoot but not to kill. H's trial objection to the charge nade
the point, but the Texas Court of Crimnal Appeals rejected the
contention on direct appeal. That court agreed that capital nurder
is a "result of conduct"” offense and "not only nust an accused be
found to have intended to engage in the act that caused the death,
he al so nust have specifically intended that death result fromthat
conduct. The nere intent to pull the trigger of afirearmw /|| not
satisfy the statute". 791 S.W2d at 88-89 (citation omtted). The
Court found, however, that read in the context of the full charge,
the | anguage "was irrelevant with respect to [ Ki nnanon's] cul pabl e
mental state." 791 S W2d at 89. In another case, the Texas Court
| ater overruled this holding, concluding that "it is error for a
trial judge to not limt the definitions of the cul pable nenta
states as they relate to the conduct elenents involved in the

particul ar offense." Cook v. State SSW2d _ (1994) (slip op.

at 12).

Ki nnanon ar gues that he shoul d have the benefit of this change
in Texas law and that this court ought to certify to the Texas
Court of Crimnal Appeals the "question" of whether he was harned

by the error. He further argues that not accordi ng hi mthe benefit



of the change deprives hi mof due process and is cruel and unusual
puni shment. W are unpersuaded.

As a federal habeas court, our question is "'whether the
ailing instruction by itself so infected the entire trial that the
resul ting conviction viol ates due process,' not nerely whether 'the

instruction is wundesirable, erroneous, or even "universally

condemed. "' " Henderson v. Kibbe, 431 U S 145, 154-55 (1977)
(citation omtted). Looking at the charge as a whole and in the
context of trial, including the argunents of counsel, there is no

reasonabl e |ikelihood that the jury applied the construction in a
constitutionally inpermssible way. The trial court instructed the
jury (enphasis added):

Before you are warranted 1in convicting the
def endant, Raynond Carl Ki nnanon, of capital nurder, you
must find fromthe evidence beyond a reasonabl e doubt not
only that on the occasion in question the defendant,
Raynond Carl Ki nnanon, was engaged in the conmm ssion or
attenpt ed conm ssion of the fel ony of fense of robbery, if
any, of Ronald Charles Longmre, as defined in this
charge, but also that during the conm ssion of the
robbery or attenpted comm ssion thereof, if any, the
def endant, Raynond Carl Kinnanon, shot Ronald Charles
Longmre with agun wth the intention of thereby causing
his death. Unless you find fromthe evidence beyond a
reasonable doubt that the defendant, Raynond Car
Ki nnanon, on said occasion, (according to Tex. Crim
App., 791 S.W2d at 88) specifically intended to cause
the death of Ronald Charles Longmre when he shot him
wth a gun, if he did shoot himwth a gun, you cannot
convict himof the offense of capital nurder.

Now, if you find from the evidence beyond a
reasonabl e doubt that on or about the 11th day of
Decenber, 1984, in Harris County, Texas, the defendant,
Raynond Carl Kinnanon, did then and there unlawfully
while in the course of conmtting or attenpting to conm t
the robbery of Ronald Charles Longmre intentionally
cause the death of Ronald Charles Longmre by shooting
Ronal d Charles Longmre with a gun, then you will find
the defendant guilty of capital nurder.
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The prosecutor did not attenpt to exploit any uncertainty in
the charge. Significantly, as we explained, Kinnanon's contention
at the guilt phase was that the state had arrested the wong man- -
the issue was identity. There was no error of constitutiona
magni t ude.

|V

Ki nnanon contended on direct appeal that the prosecutor
m sstated the difference between "intentional" and "deliberate" in
its use of use of hypotheticals in voir dire. The Texas Court of
Crim nal Appeals held that Kinnanon had not preserved the error for
appeal because he had not used all his preenptory challenges and
had not requested an additional one. Ki nnanon unsuccessful ly
argued to the district court that the procedural bar was not
appl i cabl e. He adds here the alternative that counsel was
ineffective in not preserving the error.

We are asked to reviewthe state | aw question presented by the
decision to apply the bar to these facts--that the Texas courts
erred in holding that m sleading statenments were subject to the
requi renent that preenptory chall enges be exhausted. There are
substanti al reasons why we should not do so, but we need not rest
her e.

The effort to show | egal cause to escape the procedural bar--
counsel 's ineffectiveness--was not made in the federal trial court
and so we will not Ilisten. Even if we were to do so, it is
apparent that the tactical choices behind a decision to exhaust

chal | enges are barren ground indeed for second-guessing counsel.



Finally, the second prong of Strickland, again, is insurnountable,

given the focus at trial upon identity. Relatedly, we find nothing
inthetrial court's rulings at voir dire or el sewhere that inpeded
Ki nnanon's ability to defend on the basis of an absence of intent
to kill.
\Y

Ki nnanon argues that allowng the jury to consider in the
sent enci ng phase evidence of other robberies commtted after the
charged of fense deni ed hi mdue process and equal protection. This
contention is contrary to settled law of this circuit, and this

panel |acks the authority to change it. MIlton v. Procunier, 744

F.2d. 1091, 1097 (5th Gr. 1984), cert. denied, 471 U S 1030

(1985).
Vi

Ki nnanon argues that under the Texas sentencing procedures,
the jury was unable to give effect to his mtigating evidence. He
argues that the jury coul d have concluded that the victimresisted
t he robbery and with the escal ati ng events his shooting of Longmre
was born of panic, not nalice. Such evidence, the argunent
continues, was relevant to the jury's assessnent of noral
culpability but the jury was offered no neans to reflect its
consideration inits verdict. W reject the contention. The jury
coul d have given effect to such a view of the crinme in its answer
to the first question of whether the killing was deliberate, or in
t he second question of future dangerousness. Wether or not we add

its answer to the question of whet her Kinnanon acted in response to



any provocation by the victim this "mtigating" evidence was

within "the effective reach of the sentencer". G ahamyv. Collins,

113 S. C. 892, 902 (1993).
VI
We reject Kinnanon's |ast point, attacking the admssibility
of the in-court identifications of Kinnanmon. He concedes that the
district court applied the correct | egal standard but urges that it
gave insufficient weight to the accuracy of the w tnesses' prior
identifications of the accused, factor three of the five-factor

test announced in Neil v. Biggers, 409 U S 188, 199 (1972).

Regardl ess of the weighing by the district court, each of the
W tnesses testified that the in-court identification rested on
observations at the crine scene and not on pre-trial displays. W
find no error.

The application for a certificate of probable cause is denied

and this appeal is dismssed.



