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Judge.
BENAVI DES, Circuit Judge:

In one formor another, this case has been before this Court

District Judge of Southern District of M ssissippi, sitting
by desi gnati on.



on five prior occasions.? This appeal is taken fromthe district
court's judgnent in favor of the Internal Revenue Service ("IRS")
follow ng a bench trial held pursuant to a prior order of remand
fromthis Court. The district court found that the IRS did not
violate sections of the tax code which prohibit the unlawf ul
di scl osure of tax return information during a civil or crimnal
i nvestigation. Because we conclude that the district court erred,
we reverse the judgnent and remand for a determnation of Dr.
Barrett's danmages.
| .  Background and Procedural History

Dr. Barrett is the president of an unincorporated Houston
medi cal practice specializingin plastic and reconstructive surgery
(" PARS"). In 1979, the IRS began an audit of Dr. Barrett's
personal and corporate tax returns for the years 1977 and 1978.
Wien the initial investigation revealed a $100,000 discrepancy
between Dr. Barrett's books and his bank records, the IRS
transferred the case from its civil division to its crimnal
di vi si on.

| RS Agent Hanson, to whomt he case was transferred, determ ned
that it would be necessary to find out fromDr. Barrett's patients
the anount each had paid and whether any part was paid in cash.
Two i nformants who were Dr. Barrett's fornmer enpl oyees, Dr. M chael

Kelly and Beverly Redick Kelly, had infornmed the IRS that Dr.

2 United States v. Barrett, 837 F.2d 1341 (5th Cir. 1988);
United States v. Barrett, 804 F.2d 1376 (5th Cr. 1986); Barrett v.
United States, 795 F.2d 958 (5th Cr. 1986); United States V.
Barrett, 787 F.2d 958 (5th Cr. 1986); United States v. Texas Heart
Institute, 755 F.2d 469 (5th Cr. 1985).
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Barrett was "skimm ng" cash paynents received fromhis patients.?3

On June 17, 1982, Agent Hanson sent a summons to PARS, calling
for PARS books and records. Five days later, Dr. Barrett advised
that PARS would not conply with the summobns, asserting his
constitutional rights under the Fourth and Fifth Amendnents. Agent
Hanson then sent summobnses to the hospitals where Dr. Barrett
performed surgery and one to Dr. Barrett individually. Al l  but
four of the sixteen hospitals conplied with the summonses. The
responses fromthe conplying hospitals provided Agent Hanson with
386 nanes and addresses of Dr. Barrett's patients.

Ni ne nonths | ater, Agent Hanson sent a "circular letter" to
each of the 386 patients, informng themthat Dr. Barrett was bei ng
i nvestigated by the Crimnal Investigation Division of the I RS and
requesting information regardi ng the nature and anount of the fees
paidto Dr. Barrett. |In addition to the years under investigation,
the letters were nailed to patients treated in 1976, 1979, and
1980, years in which no IRS Exam nation Division work or Crim nal
| nvestigation Division work has been perforned. One hundred and
twenty-six letters were returned as undeliverabl e.

Six nmonths |ater, on Novenber 29, 1983, Dr. Barrett commenced

this action in district court against the IRS, alleging violations

3ln the 1989 joint pretrial order, the IRS admtted that Dr.
Barrett was no longer the target of any crimnal investigation
involving the I RS or Agent Hanson and that no crimnal charges or
i ndi ctment were ever brought against Dr. Barrett as the result of
the IRS investigation. Agent Hanson also testified that Dr.
Barrett was no | onger under any type of crimnal investigation and
had never been charged or indicted.
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of 26 US C 8§ 6103 and 26 U S.C. 8§ 7431.* In short, these
sections authorize a taxpayer to bring suit for unlawf ul
di scl osures of tax return information during a civil or crimna
i nvesti gati on. Dr. Barrett alleged that the IRS violated these
sections by wunnecessarily informng his patients, through the
circular letters, that he "is currently under investigation by the
Crimnal Investigation Division of the Internal Revenue Service."
It is undisputed that this particular disclosure to Dr. Barrett's
patients constitutes the disclosure of "tax return information."
Inaninitial attenpt to dispose of Dr. Barrett's suit agai nst
the IRS, the district court granted the IRS a summary | udgnent.
The district court concluded that the |IRS was authorized to
disclose this information because of its strong interest in
choosing the source of information it sought and because Dr.
Barrett's bank records were, as a matter of law, not a source of

information "otherwi se reasonably available" pursuant to the

4 26 U S.C. 8§ 6103(k)(6) provides: An internal revenue
officer or enployee nmay, in connection with his official duties
relating to any audit, collection activity, or civil or crimna
tax investigation or any other offense under the internal revenue
laws, disclose return information to the extent that such
disclosure is necessary in obtaining information, which is not
ot herwi se reasonably available, wth respect to the correct

determnation of tax, liability for tax, or the anount to be
collected or with respect to the enforcenent of any ot her provision
of this title. Such disclosures shall be nmade only in such

situations and under such conditions as the Secretary nmay prescribe
by regul ati on.

26 U S.C 8§ 7431(a)(1l) provides: |If any officer or enployee
of the United States knowi ngly, or by reason of negligence,
discloses any return or return information with respect to a
taxpayer in violation of any provision of section 6103, such
taxpayer may bring a civil action for danages against the United
States in a district court of the United States.
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exception to the rule of nondisclosure contained in 26 U S.C 8§
6103(k) .

On appeal, this Court reversed the district court's sunmary
judgnent, holding that there was a fact issue concerning whether
the disclosures in the circular letters to Dr. Barrett's patients
were necessary and whether the information sought was otherw se

reasonably available. See Barrett v. United States, 795 F.2d 446

(5th Gr. 1986).

[ A] genuine issue of material fact has been raised as to

whet her disclosure of the return information that the

t axpayer was under investigation, particularly crimnal

i nvestigation, was "necessary." W recognize that this

may be a m xed question of law and fact; that is, the

district court nust interpret section 6103(k)(6) and the

relevant IRS regulations in the light of the facts
devel oped.
ld. at 451.

Consequently, the case was renmanded for trial to determ ne
whet her it was necessary for Agent Hanson to disclose that Dr.
Barrett was currently under crimnal investigationto each, or any,
of Dr. Barrett's patients and, if so, whether the disclosure m ght
have been avoi ded by revi ewi ng and anal yzi ng t he bank records. The
panel enphasized that the question was not whether the information
sought was necessary; rather, the question was whether the
di scl osure was necessary to obtain the information and, if it was,
whether the information sought was "otherwi se reasonably
available.” On this appeal, we consider Dr. Barrett's appeal from
the bench trial, occasioned by our previous remand, in which the
district court found that the disclosure in Agent Hanson's circul ar

letters did not violate 26 U S.C. §8 6103 and 26 U S.C. § 7431.
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1. Necessity of Disclosure
Wth respect to the district court's underlying fact-findings
and inferences deduced therefrom we are bound by the clearly

erroneous standard of review Robi cheaux v. Radcliff Materi al

Inc., 697 F.2d 662, 666 (5th Cr. 1983). However, with regard to
the legal conclusions reached by the district court based upon
factual data, we review these conclusions de novo, as an issue of

| aw. | d.

In regard to the question of whether it was necessary to
disclose in the circular letters the fact that Dr. Barrett was
currently under investigation by the Cimnal Investigation
Division of the Internal Revenue Service, the district court

concl uded:

It was "necessary" for M. Hanson to identify hinself,
his title and his division, the nanme of the taxpayer
about whom he was requesting information, the nature of
his inquiry, and sufficient facts about the information
he was seeking to permt the recipients of the letters to
conply with his request, in order to obtain the
i nformati on he sought by sending the letters, which was
"informati on not otherw se reasonably available."

(R Vol. 1; 3213) (enphasis added). While the district court
concluded that it was necessary to provide sufficient information
to permt the recipients to conply, the district court did not
specifically address the question of whether it was necessary to
disclose that Dr. Barrett was under crimnal investigation

The | RS argues that disclosing the fact of a crimnal
investigation is necessary to obtain neaningful responses from
third parties. Wthout referring to any evi dence adduced at trial,
the IRS argues that disclosing the crimnal nature of the
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investigation is necessary because it apprises the third parties of
the potential severity of the consequences of the investigation,
whi ch may encourage themto exerci se appropriate care i n respondi ng
tothe inquiry. To the contrary, the IRS s own expert w tness, M.
Eugene "Pete" Twardow cz, testified on cross-examnation that it
was not necessary to include the first paragraph in the letter
whi ch disclosed "[t]he above-naned individual is currently under
investigation by the Crimnal Investigation D vision of the
I nternal Revenue Service." Specifically, Twardowi cz testified:

Q Nowisn't it true, M. Twardowi cz, that the absence

of the first paragraph in that letter would not have

detracted fromthe effectiveness of the letter?

A Well, | again, | think it would have detracted, and,

you know, instead of beating around the bush here, does

it need Crimnal Investigation Division there, no, it

doesn't need that, but | think it needs in there that he

is under investigation. Now the question is does the

addition of Crimnal Investigation Division hurt it, and

| think that's up to your Honor to decide that. In ny

judgnent, it doesn't.
The IRS offered no evidence that disclosing the fact that a
taxpayer is under crimnal investigation is necessary to obtain the

i nformati on sought by sending the letters. Cf. D anond v. United

States, 944 F. 2d 431, 435 (8th Gr. 1991) (as a matter of law, IRS
agent did not need to identify hinself in circular letters as a
menber of the Crimnal Investigation Divisionto secure the desired
i nformation).

The I RS previously took a conflicting position on what is
relevant to the proposition that disclosing the fact of a crim nal
i nvestigation pronotes third-party conpliance. At trial, the IRS
successfully objected on relevancy grounds to the adm ssion of
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evi dence showi ng how many patients actually replied or sent back
information in response to the circular letters. As further
evidence that the disclosure was unnecessary, the formal |IRS
sumonses for information sent out by Agent Hanson before the
circular letters did not disclose that Dr. Barrett was under
crimnal investigation.

Aside fromthe uncontradi cted evidence presented through M.
Twardowi cz at trial, we note that there are several statutes that
make it unlawful for third parties to give knowingly false
information to an agent of the Internal Revenue Service, whether
the investigation is civil or crimnal. See, e.q., 18 U S C 8§
1001; 26 U.S.C. 8§ 7206(1); 26 U S.C 8§ 7207; 26 US. C § 7212.
Certainly, the existence of these crimnal penalties sufficiently
encourages third parties to exerci se appropriate care i n respondi ng
to inquiries froman enployee of the Internal Revenue Service.

Odinarily, a district court's finding is clearly erroneous
when, although there is evidence to support it, the review ng court
on the entire evidence is left with the definite and firm

conviction that a m st ake has been commtted. See United States v.

United States Gypsum Co., 333 U. S. 364, 395 (1948); Lewi s v. Tinto,

Inc., 736 F.2d 163, 166 n.2 (5th Cr. 1984). Here, there is no
evidence to support a finding that it was necessary to state in the
body of +the Iletter that Dr. Barrett was currently under
investigation by the Crimnal Investigation Division of the
I nternal Revenue Service. In the context of our standard of

review, there are not two perm ssible views of the evidence. See



Anderson v. City of Besener Gty, N.C, 470 U S. 564, 573 (1985).

Consequently, we hold that the district court's conclusion that
such disclosure was necessary is clearly erroneous and nust be
reversed
I1l. Existence of Good Faith

Despite our conclusion that the disclosure was not necessary,
no liability attaches to any disclosure which results froma good
faith, but erroneous, interpretation of 26 U S.C. § 6103. See 26
U S C 8§ 7431(b).°> Thus, we nust deternine if Agent Hanson was
acting in good faith when he wongfully sent out the circular
letters. W determne the existence of good faith under this

section by applying an objective standard. Huckaby v. United

States Departnment of Treasury, Internal Revenue Service, 794 F.2d

1041, 1048 (5th Gr. 1986). Parenthetically, the district court's
failure to reach the good-faith defense i ssue under section 7431(b)
does not prevent this Court fromresolving the i ssue by appl yi ng an
obj ective standard, as we did in Huckaby.

A reasonable I RS agent can be expected to know statutory
provi si ons governing disclosure, as interpreted and reflected in
| RS regul ations and nmanuals. 1d. at 1048. An agent's contrary
interpretation is not in good faith. 1d. at 1049.

Agent Hanson admitted at trial that he did not review section
6103 or the applicable I RS manual provisions prior to mailing the

circular letters. O paranount inportance, however, the Chief of

> 26 U.S.C. 8§ 7431(b) provides: No liability shall arise
under this section with respect to any disclosure which results
froma good faith, but erroneous, interpretation of section 6103.
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the Crimnal I nvestigation Division had not approved t he content of
the circular letters as required by Chapter 347.2 of the IRS
"Handbook for Special Agents." The relevant version of Chapter
347.2 required:

To ensure proper use of this techni que, mai |
circularization will not be undertaken in any case
W thout the prior approval of the Chief, Crimnal
| nvestigation Division, including approval of theletters
to be sent out. Care nust be exercised in approving nail
circularization to ensure that mail inquiries are sent
only to those third parties who, in the view of the
Chief, Crimnal Investigation Dvision, are a likely
source of information; the information sought 1is
inportant to the investigation; and obtaining the
i nformati on by other neans, if at all possible, would not
be practical because of either delays in investigation,
costs involved, or simlar reasons. Caution nust be
exercised not be [sic] damage the reputation of the
taxpayer by making the letter either offensive or
suggestive of any wongdoing by the taxpayer.
Appropriate wording could be "The Internal Revenue
Service is conducting an investigation of . . .". [sic]
When mailing circul arizations, all such letters will be
signed by the special agent with prior approval of the
Chief, Crimnal Investigation Division, indicated on the
file copy. The title "Special Agent" and Crimnal
I nvestigation Division will be included in the signature
bl ock.

Agent Hanson testified that he was aware of this Chapter at the
time that he nailed the letters. Curiously, however, Agent Hanson
further testified that he did not recall any specifics of Chapter
347. 2 when he prepared and nailed out the letters. As of the date
of trial, Agent Hanson had worked as a special agent in the
Crimnal Investigation Division of the IRS for 19 years. Yet, he
provided no explanation for his conplete failure to follow the

mandat es of Chapter 347.2. See Dianond, 944 F.2d at 438 n.3 (IRS

agent stated that a circular letter indicating in the body of the
letter that the investigation was crimnal woul d not be approved by
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a supervisor under Chapter 347.2). Finally, we note that the
i nvestigation that was bei ng conducted by Agent Hanson was for the
tax years 1977 and 1978. Nonet hel ess, Agent Hanson sent letters to
patients who were treated by Dr. Barrett in 1976, 1979, and 1980.
No work or investigation whatsoever had been perforned for these
years.©

Appl yi ng an objective good-faith test to the uncontroverted
facts, can lead us to only one conclusion: that a reasonable |IRS
agent woul d not have violated the express provisions contained in
Chapter 347.2 of the I RS manual. Agent Hanson did not act in good
faith. W reverse the judgnment of the district court; the IRSis
liable to Dr. Barrett under 26 U.S.C. 8§ 6103.

V.  Concl usi on

Because the district court erred in concluding that the IRS
was not liable, it made no findings on the issue of Dr. Barrett's
damages. We acknow edge that Dr. Barrett presented uncontradicted
evi dence of his damages during trial, and he urges this Court to
assess damages. W believe, however, that the trial level is the
appropriate site for the factual determ nation of the anmount of

damages to be awarded to Dr. Barrett as a result of Agent Hanson's

6 Interestingly, Agent Hanson also testified that he knew
that the relationship between Dr. Barrett and his patients was
personal and confidential. Directly contradicting his prior sworn
testinony during a rel ated proceedi ng, Agent Hanson stated that he
did not think that Dr. Barrett's patients who had undergone pl astic
or reconstructive surgery would be enbarrassed, humliated, or
ot herwi se distressed by receiving the letters which would harmDr.
Barrett's relationship with his patients. Wile this evidence does
not directly inpact the question of objective, as opposed to
subjective, good faith, it is indicative of Agent Hanson's
w || ful ness or gross negligence.
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mailing of the circular letters. Accordi ngly, we REVERSE the
judgnent of the district court and REMAND for a determ nation of

damages.
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