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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2145

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VS.
JOHN ADDI SON BALLI S,
Def endant - Appel | ant.

Appeal Fromthe United States District Court
for the Southern District of Texas

(August 8, 1994)

Before KING and SM TH, Circuit Judges, and KENT," District Judge.
Sanuel B. Kent, District Judge:

John Ballis appeals his conviction on six counts of bank
fraud and conspiracy to defraud and four counts of obstructing the
i nvestigation of that fraud. Ballis asserts that the district
court erred in (1) excluding certain evidence of his discussions
with federal agents pursuant to a prior plea agreenent; (2) refus-

ing to sever the fraud counts fromthe obstruction counts; and (3)

" District Judge of the Southern District of Texas, sitting
by desi gnati on.
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refusing to enforce the plea agreenent. W affirmin part, and
reverse in part.
| . BACKGROUND

In late 1986, the FBI began an investigation of transactions
i nvol ving Roy Dailey, the Chief Executive Oficer and Chairman of
the Board at First Savings Association of East Texas ("FSAET"), a
federally insured savings institution in Houston, Texas. |In the
course of the investigation, FBI Special Agent Tim Lauzon began
focusing on FSAET loans to Ballis or persons affiliated with
Bal |l is. The investigation revealed that from March to Decenber
1984 Ballis and Dailey had arranged for FSAET to |end approxi-
mately $21.3 nmillion to nomi nee borrowers acting on Ballis's be-
hal f . To support these loans, Ballis and Dailey had submtted
financial statenments which falsely inflated the value of collat-
eral and the ability of the nomnees to service the |oans. The
| oans were never repaid and resulted in forecl osures.

In particular, Agent Lauzon discovered that in Decenber 1984
Ballis had asked Dailey to arrange for FSAET to loan $4.1 mllion
to Archie Wod, Ballis' ranch foreman, for the purchase of raw
land from M F. Devel opers, a shell corporation created by Ballis
and one Lance Wnchester. |In return, Dailey asked Ballis to pay
hi ma portion of the | oan proceeds. FSAET nade the | oan on Decem
ber 27, 1984, from which Ballis paid the underlying debt on the
property and still had $1,821,092.64 |left over.

Ballis deposited the excess at First State Bank of Liberty,

Texas ("FSBL") on Decenber 28, 1984. That afternoon, he
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instructed Suzanne Fairchild, vice president at FSBL, to w thdraw
$300,000 in cash fromthe $1.8 mllion deposit and deliver it to
one John Adger. Adger then delivered the noney to Dailey. From
the remai ning | oan proceeds, Fairchild nmade a nunber of additional
di sbursenents to Ballis, Wod, and Wnchester, some of which ended
up in Dailey's hands.

Eventually, the investigation led to a grand jury subpoena
for Fairchild. Prior to her appearance, however, Ballis nmet with
Fairchild and instructed her not to provide any docunents to the
grand jury that would show that he had paid noney to Dailey from
the Whod | oan proceeds. Fairchild conplied, providing copies of
falsified and fictitious docunents to the grand jury in May 1987
and May 1988, after showi ng the docunents to Ballis and receiving
his approval for their subm ssion. Anmong ot her m sdeeds,
Fairchild created a fictitious certificate of deposit for $305, 000
and fictitious docunents nmeking it appear that |oan proceeds had
been reinvested, rather than paid to Dailey. She also furnished
altered copies of Ballis's bank statenents which omtted his
certificate of deposit activity.

Fromthe FSBL records Fairchild submtted to the grand jury,
the governnent could not find any cash withdrawals from the
di sbursement of the $1.8 mllion deposit which would have
indicated a bribery paynent from Ballis to Dailey. Thus, while
investigators could establish that Dailey received |arge anounts
of cash shortly after the Whod | oan, they could not determ ne the

source. Subsequently, Ballis's attorney, Thonmas Royce, told
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investigators that a bribe to Dailey could not be established
w thout Ballis's cooperation and testinony.

On July 13, 1988, the governnent entered an agreenent wth
Ballis, wherein Ballis agreed to give the governnent conpl ete and
truthful information about all participants and events invol ving
the suspect loans and Roy Dailey. 1In return, Ballis would plead
guilty to a crimnal information charging only one count of making
a false statenent to a financial institution in violation of
18 U.S.C. § 1014.

Pursuant to this agreenent, FBlI Agents Tim Lauzon and Randy
Durney and AUSA Mtchell Lansden interviewed Ballis on July 27 and
28. These agents asked Ballis to explain the events surrounding
the loan to Archie Wod, including the nethod, source and tota
anount of paynent to Dailey for nmaking the loan to Wod. During
the interviews, Ballis stated that, consistent with the falsified
docunents Fairchild had furnished to the grand jury, the $300, 000
paynent to Dail ey was made by cashing in a $305,000 certificate of
deposi t. In fact, this certificate had been manufactured after
t he cash had been shipped to Dailey directly fromthe $1.8 mllion
excess | oan proceeds. Moreover, in this neeting Ballis did not
mention his conspiracy with Fairchild to provide false and
fictitious docunents to the grand jury, or the additional $200, 000
he had later paid Dailey fromthe excess | oan proceeds.

On January 2, 1990, Ballis pled guilty to a crimnal
information pursuant to his witten agreenent with the governnent.

The information charged Ballis with submtting a false invoice to
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FSAET to obtain an advance on a construction |oan. Judge Lynn
Hughes of the Southern District of Texas sentenced Ballis to two
years' probation

In April, 1990, agent Durney reviewed the contents of a safe
deposit box that had been drilled open by the Federal Deposit
| nsurance Corporation. He found the original $305,000 certificate
of deposit of which Fairchild had provided a copy to the grand
jury, and discovered that the certificate was the product of a
"cut and tape job." Durney |ater exam ned the contents of another
safe deposit box that had been drilled open and found m crofiche
copies of Ballis's bank statenents, which also had been provided
to the grand jury. He found that the bank statenents had been
folded over and taped to conceal the certificate of deposit
activity on Ballis's accounts.

Fairchild becane the target of a federal grand jury
i nvestigation in August 1990. She subsequently entered into a
proffer agreenent with the governnent, and told i nvestigators that
Ballis had been untruthful in the debriefings by concealing the
additional bribe to Dailey and his ongoing conspiracy wth
Fairchild to obstruct the federal grand jury investigation and
Dailey's trial. A ten-count indictnment issued against Ballis
on March 27, 1992, charging himw th conspiracy to commt offenses
agai nst a savings and loan in violation of 18 U . S.C. 8371 (count
one); conspiracy to obstruct justice and nmake fal se statenents to
federal agents in violation of 18 U S.C. 8371 (count seven); and

aiding and abetting the followng offenses: bank fraud in
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violation of 18 U S.C. § 1344 (count two), bribing a savings and
|loan officer in violation of 18 U S. C. 8§ 215 (count three),
receiving a benefit in connection with a loan in violation of
18 U S.C. 8 1006 (count four), msapplication of the funds of a
savings and loan in violation of 8§ 657 (count five), making fal se
entries in the books and records of a savings and loan in
violation of 18 U.S.C. 8§ 1006 (count six), obstruction of justice
in violation of 18 U S.C. § 1503 (counts eight and ten), and
making a false statenent to a federal agent in violation of 18
U S.C. 8 1001 (count nine).

Ajury found Ballis guilty of all ten counts, and the court
sentenced himto concurrent terns of five years' inprisonnent on
counts 1, 2, and 3; concurrent terns of five years' inprisonnent
on counts 4, 5, and 6, to run consecutively to counts 1 through 3;
concurrent terns of 30 nonths' inprisonnent on counts 7, 8, 9, and
10, to run consecutively to counts 1 through 6; concurrent terns
of three years' supervised release on counts 7 through 10; a
$500, 000 fine; $4,260,000 in restitution; and a $50 special

assessnent.

1. EVI DENTI ARY RULI NGS
Ballis first challenges various evidentiary rulings nmade by
the trial court, conplaining that the court erroneously prevented
hi m from adduci ng any defense testinony as to the events of July
27 and 28, 1988, when Ballis net wth federal agents for

debriefing in accordance with the terns of his plea agreenent.
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The record supports this contention. Because two counts of the
indictnment specifically charged Ballis with crimnal conduct
during those neetings, we find that the trial court's exclusion of
t he def ense version of those neetings nandates reversal of Ballis'

convi ctions on those counts.

A.  THE EXCLUDED EVI DENCE

Evi dence about the neetings of July 27 and 28, 1988, related
only to counts seven and nine of the indictnent. Count ni ne
charged Ballis with making a fal se statenent to a federal official
on those dates, in violation of 18 U S.C. § 1001. Count seven
charged Ballis with participating in a conspiracy to obstruct
justice and to nake false statenents to federal officials. This
count described fifteen overt acts in furtherence of the
conspiracy, the eleventh of which was the conduct charged i n count
ni ne. In its case-in-chief, the governnent presented evidence
tending to prove that Ballis told the agents at these neetings
that he would fully disclose what he knew about illegal activities
at the bank, but that instead he purposefully witheld information
about certain illegal kick-backs and the subsequent coverup of
t hose transacti ons.

To substantively counter these charges, Ballis needed to
present evidence that the events of July 27 and 28 were different
fromthose descri bed by governnment witnesses; that is, that Ballis
either did not speak as accused, or that he had a non-cul patory

reason for witholding information. Specifically, Ballis contended
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that any ommsions in his statenents at the debriefings resulted
fromthe conduct of his interrogators rather than froma consci ous
attenpt at obfuscation by hinself. At trial, however, the court
excluded virtually all defense testinony of wtnesses to those
nmeetings as to what they actually observed. Rather, before Ballis

even began to present his case, the court stated:

THE COURT: | amnot going to permt [the |awers]
to ... testify about what they heard and what they saw
during the course of those neetings. It is not rel evant

to any proceeding....

MR. HAYNES [ (defense counsel)]: What | had in
m nd, Judge, ... was that [Ballis's fornmer attorney] M.
Royce could speak to the subject matter of the July 27
and 28, 1988 debriefing....

THE COURT: M. Haynes, there will be, as far as |
am concerned, little or no hearsay presented through
these witnesses.... |I'mnot going to permt |awers to
cone in and tal k about what happened behi nd the scene.

MR. HAYNES: | amnot going to go behind the scene,
Judge. I'monly going to address -- ny plan was only to
address the neetings where the wtness [governnent
agent] Lauzon who had previously testified he --

THE COURT: That is hearsay....

MR.  HAYNES: Yes, but they testified about that
nmeeting. Now | have a chance --

THE COURT: But you asked them about those.... It
is not relevant what they heard him say or any w tness
say. That would be hearsay. Now, they can tell us what
t hey sai d. But that is all they can say is what they
said during those neetings.... They can't tell us what
they heard himask. They can't tell us what they heard
[agent] Mtch Lansden ask. And they can't tell us what
your client ... said in response to those questions.

Ballis' fornmer attorney, Royce, then took the stand and began
to testify that at sone point during the July 27 neeting Agent

Lauzon junped up and banged on the table. This is the only aspect



of the neeting which the court allowed the defense to descri be.

To the prosecutor's subsequent objection, the court responded:

THE COURT: | sustainit. It is hearsay.
MR. HAYNES:. What he says he saw him do?
THE COURT: What he did is al so hearsay.

MR.  HAYNES: The Court wll not then let this
W t ness say what he saw anot her w tness do?

THE COURT: No, sir. That is right.
Later, counsel nonetheless attenpted to again refer to
substance of the July 27th neeting:

Q What happened? \Wat happened that you saw? Not
going into any conversation. Wat happened as you saw?

MR.  BRADDOCK: Your Honor, | object at this tine
based on the Court's prior ruling that this would be
hear say.

THE COURT: | sustain it.

Al though the Court then permtted Royce to recount his

t he

own

statenents during the neeting, any context of these statenents was

bar r ed:

Q Wll, was M. Ballis doing or saying anything at the
time that was the reason for your saying stop cutting us
of f?

MR. BRADDOCK:  Your Honor, | object. It would be
i nproper for this witness to give that answer.

THE COURT: | sustain it.

MR. HAYNES: The question asking if he saw anyt hi ng
that was the basis for his remark is [an] i nproper
gquestion, Your Honor?

THE COURT: Yes, sir. It is hearsay.

When Ballis hinself took the stand, it becane apparent that

9
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the court had sinply overlooked counts seven and nine in making
t hese rulings:

MR. HAYNES: In don't want to go into the
debriefing but I want to show, Judge, what he told the
agents on the 27th.

THE COURT: It is irrelevant.

MR. HAYNES. What he told the agents?

THE COURT: It is not an issue in this case.

As with Royce, the trial court did initially allowBallis to
testify as to what he hinself said at the debriefings, but would
allow no testinony as to what anyone else did or did not say, or
how they said it. Even with respect to Ballis' own statenents,
however, the court soon stopped taking evidence, on the grounds
that Ballis had already testified generally that his statenents to
the agents confornmed with his other testinony on the substantive
fraud charges. Defense counsel pointed out that Ballis needed to
testify as to the exact things that he told the agents "because
that is the exact place where the indictnment accuses M. Ballis of
telling an untruth to the federal agents." The court responded:

We've heard M. Ballis' testinony as to what happened

[wWith the loans]. Now you are asking himto bolster his
testinony by asking him specific questions [about what

he told the agents]. Wll, if he hasn't told them
anything different than what his testinony is here, then
you don't need to ask him specifically, well, did

you tell themthis and what did you tell themregarding
this because he has already told themwhen you asked hi m
originally, what is your testinony about what happened
C And anything that M. Ballis says now is sinply
bol stering....?

2 Ballis also conplains of the exclusion of other testinony
relevant to these false statenment charges. Gven this Court's
di sposition of this issue below, we need not reach the propriety

10



or reviewability of these rulings.

11
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B. ANALYSIS

All of this excluded testinony was highly relevant to the
crimes charged, as the parties' wrds and actions at the
debriefings fornmed the entire basis for count nine of the
indictnment, as well as for overt act 11 of count seven. Mbreover,
the testinony would have been neither hearsay nor "bolstering."
Hearsay is generally any out-of-court statenent which is offered
to prove the truth of the matter asserted. Fed. R Evid. 801(c)
(enphasi s added). Therefore, nothing that the federal agents did
at the debriefings could have been hearsay, as no party suggests
that their actions were offered as truthful assertions, and
nothing they said at these neetings would have been hearsay
testinony from Ballis or Royce, because these wtnesses only
wanted to show the effect of those statements, not the truth of
those statenents. Likew se, any testinony by Royce or Ballis as
to what Ballis said at the neetings would not be hearsay because
they were not offered for the truth of the statenents: the trial
court allowed extensive testinony as to the truth of the
underlying transactions being discussed. Rat her, the statenents
were offered sinply to prove that they were nade and that, as
made, they were not <crimnal as expressly charged in the
i ndi ct nent . Clearly, where the content of discussions which
actually occurred is a primary issue, a party is entitled to

adduce evidence of those discussions at trial. NLRB v. J.P

Stevens & Co., 538 F.2d 1152, 1162 (5th Gr. 1976).

Moreover, Ballis' testinony as to his prior statenents would

12
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certainly not have been "bolstering.” "Bolstering" is the use of
evidence of prior occurrences of truthful ness by an uni npeached
W tness to show that the witness is generally believable. United

States v. Fusco, 748 F.2d 996, 998 (5th G r. 1984). The termdoes

not refer to a defendant's version of prior statenments which are
now charged as having been false. Nei t her would the testinony
have been cunul ative. Ballis was charged both with commtting
fraud and with later lying about it, and he should have been
permtted to testify as to both charges.

The lack of nmerit in the governnent's trial objections can be
easily grasped by considering the application of such rules
agai nst the governnent itself. |If all testinony about statenents
at the neeting had been i nadm ssabl e hearsay, the governnent woul d
never have been able to prove that Ballis had nade any false
statenents at all. In fact, on appeal the governnent appears to
have conceded that these rulings were erroneous, in that its brief
studi ously avoids defending their propriety.

| nstead, the governnment counters that Ballis' conplaints are
"“unf ounded" because both Royce and Ballis® testified "extensively"
concerning their version of what happened at the debriefings, were
given "wde l|atitude" to present Ballis' story, "and were only
limted fromtestifying about what third parties said." As noted
above, however, this statenent is a gross m srepresentation of the

record and applicable |aw This Court has located only two

3 The governnent nmakes the sane cl ai m about one Mben, but
does not reference the location in the record of any such
t esti nony.

13
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questions in Ballis' direct testinony concerning the debriefing to
which a substantive defensive answer was permtted, and the
governnent net the followup question to each of these with a
sustai ned objection. OQherwise, Ballis was only able to present a
limted defense by way of explanation while on cross-exam nati on.
As to the governnment's contention that defense w tnesses were
"only" limted from testifying about what third parties did or
said at these neetings, it should be clear that -- against a
charge of failing to reveal material information at those neetings
-- evidence of the words and actions of the neetings' protaganists
woul d have been uni quely rel evant and adm ssabl e.

The governnent al so contends that this Court should not even
consider any error in the trial court's rulings because Ballis
made no proffer of the excluded evidence as required by Rule
103(a) of the Federal Rules of Evidence. This Rule provides that
error may not be predicated upon a ruling which excludes evidence
unless a substantial right of the party is affected, and "the
subst ance of the evidence was nmade known to the court by offer or
was apparent fromthe context within which questions were asked."
This Grcuit "will not even consider the propriety of the decision
to exclude the evidence at issue, if no offer of proof was nade at

trial." United States v. Wnkle, 587 F.2d 705, 710 (5th Cr.),

cert. denied, 444 U. S. 827 (1979).

At trial, Ballis made no formal offer of specific excluded
evi dence. However, neither the Rules nor this Crcuit require a

formal offer to preserve error. 1d. Rather, Rule 103(a)(2) only

14
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requires that the proponent of excluded evidence show in sone
fashion the substance of his proposed testinony, and Rule 103(b)
| eaves the formof offer wthin the discretion of the trial court.
Admttedly, this framework renders the requirenents of proffer
less than definite, as the adequacy of a given informal proffer
W Il necessarily depend upon its particular circunstances. See,

e.q, MQaig v. MCoy, 806 F.2d 1298, 1302 n.3 (5th GCr

1987) ("[Qur holding [finding proffer sufficient] is limted to
the facts of this case."). GCenerally, however, excluded evi dence
is sufficiently preserved for review when the trial court has been
informed as to what counsel intends to show by the evidence and
why it should be admtted, and this court has a record upon which
we nmay adequately exam ne the propriety and harnful ness of the
ruling. See id. at 1301-02 (relying on these factors to determ ne
that error had been preserved).

As the above-quoted transcript excerpts denonstrate, the
trial court was well-inforned as to the substance of the evidence
it excluded. It is apparent both from the colloquies wth the
trial judge and "from the context within which questions were
asked" that Ballis wished to offer testinony that the statenents
he nmade to the agents were substantively different from those
recalled by the agents at trial, and that the actions of the
agents thenselves prevented his disclosure of the additional
material information of which he was convicted of w thhol di ng.

Mor eover, when arguing against the exclusion of evidence,

"the degree of precision with which counsel is required to argue

15
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must be judged ... in accordance with the | eeway the court affords

him in advancing his argunent."” Cf. Beech Aircraft Corp. V.

Rai ney, 488 U S. 153, 174-75 & n. 22 (1988). At the bench
conference in which the trial court initially excluded Ballis'
evi dence, defense counsel alerted the trial court that the
evidence it would be excluding concerned Ballis' version of the
debri efi ngs. By itself, such a general description of the

excl uded evi dence woul d not preserve error. See Wnkle, 587 F.2d

at 710 (counsel's statenent that defendant's excluded testinony
would concern "his version" of conversations is inadequate
proffer). In this case, however, the trial court had adnoni shed
counsel earlier in the sane conference that:

|'"ve tried the Dail ey case. |'"ve tried the Mtion to

Di sm ss and now | ' ve heard the governnent's case in this
case. There is no nystery here as to what all of us

under st and. We have all heard all of this at |east
three tines.... | don't need you to spoon feed ne,
counsel . |'ve heard this tw ce. If you have an
objection, make it and I will rule on your objection.
But you don't need to spoon feed ne on every concei vabl e
t hought that you have. | probably may be equal to or

ahead of you in sone of this in what |'ve heard fromthe
other trial.

Apparently out of deference to this warning, Ballis "proffered"
the entire record of the notion to dismss hearing (rather than
specifically listing the parts of that testinony which he would
like to present) both after Royce's testinony and at the cl ose of
evidence. At that hearing, Royce and Ballis had testified that at
the debriefings the governnent's agents had never asked about the
information Ballis had allegedly witheld, that they had nade it

clear fromtheir words and actions that they did not wish to hear

16
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about transactions other than those which they had asked about,
and that they m sunderstood the statenments which Ballis had in
fact made.

Ordinarily, of course, such a global proffer of mass prior
testinony would not be sufficient to preserve error. In this
case, however, where the trial judge expressed an intinate
famliarity with the testinony offered and in fact accepted the
offer as a sufficient proffer, we hold that the defendant
fulfilled the purpose of Rule 103(a) in apprising the trial court
of the substance of the evidence being rejected and giving the
court sufficient information for it to decide that exclusion would

be erroneous and unfair. See MQuaiqg, 806 F.2d at 1301-02

(finding error preserved where no proffer nmade at trial, but
detailed discussion of the substance of the rejected testinony
took place at pre-trial conference, where trial court accepted

offering party's objection to exclusion); Collins v. Wayne Corp.

621 F.2d 777, 781 (5th Gr. 1980)(finding error preserved on
exclusion of deposition testinony, despite failure to offer
deposition at trial, where substance of deposition had been nade

known to the district court during notion in |limne hearing).?*

4 The governnent al so seens to contend that no error
occurred because Ballis did not attenpt to ellicit the excluded
testinony fromother witnesses. Simlarly, the governnment
objects to Ballis' pointing out in his reply brief, for the first
time, additional instances of the court's rejecting evidence that
the agents "cut himoff" in the debriefings. However, "[i]f the
trial judge refuses to hear one witness and an offer is nade, the
proponent need not call all of the other w tnesses who woul d
testify to the sane fact. Like the objector, he is entitled to
rely on the ruling of the court.” 21 Charles A Wight & Arthur
R MIller, Federal Practice & Procedure 8 5040 (1977).

17
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Finally, the governnent contends that the trial court did not
abuse its broad discretion in excluding evidence based on
relevance or materiality, or that any error in these rulings was
har m ess. However, here we are faced with a trial court's
exclusion of alnost all of a defendant's evidence as to his
version of the events surrounding one of his alleged crimna
acts. This exclusion effectively precluded the presentation of
any defense to one substantive count of the indictnment and one
al l eged "overt act" of a conspiracy count. The proffered evidence
would have been highly relevant and clearly adm ssible.
Therefore, the trial court had no discretionto refuse it, and the
excl usi on was presunptively harnful. Accordingly, the convictions

on counts seven and nine of the indictment cannot stand.

I11. SEVERANCE

Ballis next contends that the district court erroneously
denied his notion to sever counts one through six of the
i ndi ctnment, charging bank fraud and conspiracy to defraud, from
counts seven through ten, charging conspiracy to obstruct justice,
obstruction of justice, and nmaking fal se statenents. Ballis does
not deny that this joinder was appropriate under Fed. R Cim P.
8(a) because the counts were simlar, based on the sane act or
transaction, or based on two or nore acts or transactions
connected together or constituting parts of a common schene or

pl an. See United States v. Chagra, 754 F.2d 1186, 1188 (5th

Cr.), cert. denied, 474 U S. 922 (1985); United States v. Davis,

18
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752 F.2d 963, 972 (5th Cr. 1985). Rat her, he contends that
joinder unduly prejudiced him by forcing him to choose between
exercising his right to testify as to the obstruction counts or
exercising his Fifth Anmendnent privilege to not testify as to the
substanti ve counts.

A district court may sever offenses properly joined under
Rule 8 if it appears that the defendant may be prejudiced by the
joinder. Fed. R Cim P. 14. 1In making this decision, the trial
judge nust balance the prejudice to the defendant against the

interests of judicial econonmy. United States v. Forrest, 623 F. 2d

1107, 1115 (5th Cir.), cert. denied, 449 US. 924 (1980). The

court's ruling on whether there is sufficient prejudice fromthe
joinder of offenses to require a severance is reviewed for abuse
of discretion, and wll not be reversed wthout a show ng of
specific and conpelling prejudice which results in an unfair
trial. Chagra, 754 F.2d at 1186. "The burden of denonstrating
prejudice is a difficult one, and the ruling of the trial judge
wll rarely be disturbed on review.... The defendant nust show

sonething nore than the fact that a separate trial mght offer him

a better chance of aquittal." United States v. Park, 531 F.2d
754, 762 (5th Gr. 1976)(citations omtted).

Moreover, "[s]everance is not mandatory sinply because a
def endant indicates that he wishes to testify on sone counts but
not on others. Rather, "[s]everance for this reason, as for any
other, remains in the sound discretion of the trial court.""

Alvarez v. Wainwight, 607 F.2d 683, 685 (5th Cr. 1979)(quoting
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United States v. WIllianson, 482 F.2d 508 (5th G r. 1973); see

al so Davi s, 752 F.2d at 972; Forrest, 623 F.2d at 1115.

"Consequent |y, a defendant seeking severance of charges because he
W shes to testify as to sone counts but not as to others has the
burden of denonstrating "that he has both inportant testinony to
give concerning one count and a strong need to refrain from
testifying on the other."" Davis, 752 F.2d at 972 (quoting
Forrest, 623 F.2d at 1115).

On appeal, Ballis clains that joinder here prejudiced him
because he could only prove his defense of actual innocence to the
obstruction charges by presenting evidence that, contrary to the
governnent's position, he had in fact fully confessed to the
governnment investigators his guilt on the fraud and conspiracy
counts. Therefore, he argues, joinder deprived him of his
perceived rights to remain silent as to the fraud counts in one
trial while exercising his right to present evidence in his own
def ense on the obstruction counts in a separate trial.

At trial, however, Ballis did not point out this dilema with
sufficient specificity for the trial court to have abused its
discretion in denying the notion. On the day trial began, Ballis
still indicated indecision as to whether he would testify even in
a severed trial, and did not indicate what his testinony would be
in any event. As we have oft-stated, this is sinply not a
sufficient show ng of prejudice:

In making such a showng, it is essential that the

def endant present enough information -- regarding the

nature of the testinony he wi shes to give on one count

and his reason for not wshing to testify on the other -

20
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- to satisfy the court that the claimof prejudice is
genuine and to enable it intelligently to weigh the
considerations of "econony and expedition in judicial
adm nistration" against the defendant's interest in
having a free choice with respect to testifying.

Park, 531 F.2d at 763 (quoting Baker v. United States, 401 F.2d

958, 977 (D.C. Cir. 1968)) (uphol ding refusal to sever in deference
to defendant's desire to testify only on one count where,
imedi ately before trial, defendant had not decided whether to

testify); United States v. Qutler, 659 F.2d 1306, 1313 (5th Gr.

1981) (affirmng refusal to sever where defendant made no
explanation as to why it was inportant for himto remain silent as
to [sone] charges, other than express his desire to do so."),

cert. denied, 455 U S. 950 (1982); Forrest, 623 F.2d at 1115

("Appellant's bare allegation that he wanted to testify wth
respect to one count but not with respect to the other gave the
trial judge no factual basis on which to evaluate possible
prejudice.").

Moreover, we cannot find that the district court abused its
di scretion in denying severance of the charges because Ballis has
not shown that he suffered a specific and conpelling prejudice as
a result of the joinder. No prejudice inures to the defendant
where a severance of counts would not result in a segregation of

evi dence. United States v. Wnn, 948 F.2d 145, 161 (5th Cr.

1991), cert. denied, 112 S . 1599 (1992); United States V.

Scott, 659 F.2d 585, 589 (5th Cr. 1981), cert. denied, 459 U S.

854 (1982); Park, 531 F.2d at 763. Here, even if Ballis had been

tried separately on the bank fraud counts, evidence of the
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obstruction of justice offenses woul d have been probative evi dence
of consciousness of guilt and adm ssible against the defendant
whet her he testified or not. Davis, 752 F.2d at 972. Simlarly,
evidence of the bank fraud offenses woul d have been probative of
Ballis's notive to obstruct the governnent's investigation and to
make fal se statements to federal authorities. Thus, this evidence
woul d have been adm ssible in a separate trial under Fed. R Evid.
404(Db). Furthernore, Ballis points to no authority suggesting
that, even if the counts had been severed, the governnent could
not have tried him on the obstruction counts first. | f he had
testified in that trial, admtting his guilt to the fraud counts,
t hese adm ssions would have been adm ssible against himin the
subsequent fraud trial whether he took the stand or not. See Fed.
R Evid. 804(b)(1) & (3). Therefore, the claimof real prejudice
is speculative at best, and we cannot find that the trial court

abused its discretion in denying severance.

| V. BREACH OF THE PLEA AGREEMENT

Ballis argues that rescission of the plea agreenent was not
an avail able renedy to the governnent because (1) the governnent
bar gai ned away the renedy of rescission, (2) the governnent wai ved
the right to rescind the plea agreenent by failing to pronptly
rescind, (3) the governnent ratified the plea agreenent by
retaining the benefit of the plea bargain, (4) the doctrine of
"uncl ean hands" barred the governnent's equitable renmedy of

rescission, and (5) the enforceability of the agreenent should
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have been deci ded by the judge who accepted the plea, rather than
by the subsequent trial judge. W find none of these positions
per suasi ve.

Prior to trial, Judge Hoyt held an evidentiary hearing to
determ ne whether Ballis had breached his plea agreenent with the
gover nnent . In this agreenent, Ballis had prom sed to provide
"full and truthful" information concerning involvenment of hinself
and others in the defrauding of FSAET. Follow ng the hearing, the
district court found that Ballis, in violation of his agreed-upon
duties, had wthheld inportant information about these activities
from the governnent and otherwi se gave untruthful testinony.
Moreover, the court found that Ballis had never intended to abide
by the plea agreenent and therefore had induced the agreenent by
fraud. Accordingly, the court ruled that the agreenent had been
void ab initio.

A district court's findings as to whether a defendant has
breached a plea agreenent will be overturned only if clearly

erroneous. United States v. Gerant, 995 F.2d 505, 508 (4th Cr.

1993); United States v. Tilley, 964 F.2d 66, 71 (1st Gr. 1992);

United States v. Wod, 780 F.2d 929, 932 (1ith Gr.), cert.

denied, 479 U S. 824 (1986). Any credibility decisions are
reserved to the district court's discretion and wll not be
di sturbed on appeal. Cerant, 995 at 508. Appropriately,

therefore, Ballis does not contest the court's finding that he
materially breached or fraudulently induced the plea agreenent.

He clainms only that the renmedy of rescission was inappropriate in

23
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this case.
Pl ea bargai n agreenents are contractual in nature, and are to

be construed accordingly. United States v. Fulbright, 804 F.2d

847, 852 (5th Cr. 1986). Under the principles of contract |aw, a
party may avoid the obligations of an agreenent gained by

m srepresentation or fraud. United States v. Texarkana Traw ers,

846 F.2d 297, 304 (5th Cir.), cert. denied, 488 U S. 943 (1988).

Moreover, if a defendant materially breaches his conmm t nents under
a plea agreenent, the governnent is released fromits obligations
under that conpact and may bring a new indictnent on previously
di sm ssed charges, regardless of what it may have prom sed

earlier. Tilley, 964 F.2d at 71; United States v. Britt, 917 F. 2d

353 (8th Cr. 1990), cert. denied, 498 U S. 1090 (1991); United

States v. Gonzal ez- Sanchez, 825 F.2d 572, 578 (1st Cr.) ("[T]he

failure of the defendant to fulfill his prom se to cooperate and
testify fully and honestly rel eases the governnent fromthe plea

agreenent."), cert. denied, 484 U S. 989 (1987); United States v.

Reardon, 787 F.2d 512, 516 (10th Cr. 1986)(sane).

Nonet hel ess, Ballis contends that the governnent could not
rescind the plea agreenent because it bargained away that right
during the plea negotiations. According to Ballis, the
governnent's sole renedy for a failure to give conplete and
truthful information would be to prosecute him for perjury, and
not to seek rescission. He also argues that since the witten
letter agreenent was silent or anbiguous on the renedies

avail able, the district court erred in refusing to hear extrinsic
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evi dence concerning the intent of the parties in this regard, such
as simlar agreenents which specifically permtted the renedy of
resci ssion.

Even if the contract were anbiguous, however, and Ballis
could prove that the governnent had "bargained away" the
resci ssion renedy, he would not be entitled to relief. Havi ng
i nduced the plea agreenent by fraud, Ballis may not attenpt to
enforce any part of the agreenent.

Moreover, even were the agreenent enforceable, Ballis'
obligations under it were not anbiguous. The letter clearly
stated that its terns were conditioned on Ballis' giving conplete
and truthful information about the |oans at FSAET, and clearly
states that it reflects the entire agreenent of the parties.
There is nothing in the agreenent suggesting that the governnent
wai ved its right to prosecute Ballis for the underlying offenses
and any other offenses the governnent discovered if he failed to
perform as prom sed. It certainly does not inply that the
governnent had agreed that prosecuting Ballis for perjury was its
exclusive renmedy for a breach of the agreenent. Al t hough
circunstances surrounding the agreenent's negotiations m ght
indicate that such was Ballis' intent, parol evidence is
inadm ssible to prove the neaning of an unanbi guous plea

agreenent. United States v. Ingram 979 F.2d 1179, 1184 (7th Cr

1992). The | ack of conprehensive provisions specifying renedies
in the case of breach does not render the agreenent anbi guous;

contracts typically presune conpliance, and the renedies for
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breach are commonly supplied sinply by reference to the applicable
| aw of contracts.

For this sanme reason, there is also no nerit to Ballis'
contention that he suffered any prejudice fromthe trial court's
refusal to transfer the notion to dismss to the judge who
presi ded over the original plea. Judge Hoyt correctly interpreted
the agreenent, and another judge's supposed know edge of the
agreenent could not have properly rendered a different result.

Ballis also alleges that the governnent waived the right to
rescind the plea agreenent by failing to pronptly rescind the
agreenent after learning of his breach. He argues that even if
the agreenment was induced by his fraud, it was nerely voidable
rather than void, and the governnent was required to either
rescind or affirm within a reasonable tine. Ballis points out
t hat AUSA Lansden admitted |earning of the breach in Spring, 1990
(two years before the governnent rescinded the agreenent by
indicting him, and that FBI Special Agent Norman Townsend had
di scovered Fairchild's "cut and paste job" in the safe deposit box
in 1989. Therefore, Ballis reasons, the governnent had notice of
his breach even before he pled guilty, and waived its right to
rescind the plea agreenent by failing to do so pronptly when it
becane aware of this breach. Moreover, he argues that the
governnent ratified the agreenent because it retained the benefits
of the plea agreenent after it learned of the breach, in that
Ballis pled guilty, served two years probation, and provided the

governnment with information
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However, Ballis has provided no evidence establishing that
t he governnent knew of his involvenent with Fairchild' s cover-up
either prior to his plea or an unreasonable length of tinme before
bringing the indictnent in this case. See Britt, 917 F.2d at 360
(refusing to find waiver). Nor did the governnent ever indicate
to Ballis that it wuld ratify the plea agreenent after
di scovering the breach. Furthernore, Ballis' contention that the
governnent received the benefit of the plea bargain is specious.
The governnent received only untruthful and m sl eadi ng i nformation
in exchange for the agreenent, while Ballis received a |ight
sentence of only two years' probation.

Finally, Ballis contends that the governnent should not have
been permtted the equitable renedy of rescission because it
entered the agreenment with "unclean hands." Ballis bases this
argunent on evidence that the AUSAs who proffered the agreenent
intended to "trick" Ballis into not fulfilling his end of the
bargain. The trial judge rejected this conclusion, however, and

we cannot say that this finding was clearly erroneous.

VI. CONCLUSI ON
Having fraudulently induced his original plea agreenent,
Ballis is not entitled to enforcenent of that agreenment in order
to avoid prosecution on the charges here. Ballis also did not
denonstrate prejudice from the joinder of counts in this case
sufficient that we nmay say the trial judge abused his discretion

inrefusing to grant a severance. W are persuaded, however, that
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To: Judge Ki ng
Judge Smth
From Judge Kent
Dat e: July 7, 1994
Re: United States v. Ballis, No. 93-2145

Please find attached for your consideration a proposed
opi ni on.

Si ncerely,



