
     *Circuit Judge of the Third Circuit, sitting by designation.  

     1The district court dismissed Denholm, in his official capacity, and Sheriff Johnny
Klevenhagen.  The remaining defendants are Harris County, Texas, and Denholm, individually.  
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PER CURIAM:

Defendant Denholm appeals the denial of his motion for summary judgment that was based

upon his assertion of qualified immunity.  Finding no error, we AFFIRM.

I.

Gloria Jean Harper, individually, and as mother and next friend of her son Jordan Harper, sued

J.P. Denholm, individually,1 under 42 U.S.C. § 1983 for wrongful arrest, use of excessive force

incident to Gloria Harper's arrest in violation of the Fourth Amendment, invasion of privacy, and

pendent state law claims.

Harper's complaint alleges that on October 29, 1990, Denholm illegally arrested Harper as she

was walking with her infant son, Jordan, to a bus stop.  Harper contends that Denholm cut off her

air by grabbing her by the throat, told her to drop her son, referred to her as a "bitch," and threw her

to the ground.  After transporting her to the jail, Denholm struck Harper on her right knee.  Harper

allegedly suffered a badly bruised knee and a sore throat.

The district court denied Denholm's motion for summary judgment.  Defendant has appealed.



II.

 This Court has jurisdiction over an interlocutory appeal of a denial of summary judgment on

the ground of qualified immunity.  Review of a district court's ruling on a motion for summary

judgment is plenary.  King v. Chide, 974 F.2d 653, 655 (5th Cir.1992).  We apply the same standards

as those that govern the district court's determination.  Id.

 Summary judgment is proper if there is no genuine issue of material fact and the moving party

is entitled to judgment as a matter of law.  Id. at 655-56;  Fed.R.Civ.P. 56(c).  To determine whether

there are any genuine issues of material fact, we first consult the applicable substantive law to

ascertain the material factual issues.  King, 974 F.2d at 656.  Then we view the evidence bearing on

those issues, viewing the facts and inferences in the light most favorable to the nonmoving party.  Id.

III.

 Denholm claims that he is entitled to qualified immunity in that his use of force was

objectively reasonable under the circumstances and in light of the legal rules established at the time

of the arrest.  He contends, inter alia, that he is entitled to qualified immunity because Harper failed

to plead and prove she had sustained a significant injury while being arrested.

 Qualified immunity protects a police officer from liability if a reasonably competent law

enforcement officer would not have known that his actions violated clearly established law.  Anderson

v. Creighton, 483 U.S. 635, 639, 107 S.Ct. 3034, 3038, 97 L.Ed.2d 523 (1987).  The objective

reasonableness of the officer's conduct is measured with reference to the law as it existed at the time

of the conduct in question.  King, 974 F.2d at 657.  Therefore, the right the official is alleged to have

violated must have been clearly established at the time of the occurrence.  Anderson v. Creighton,

483 U.S. 635, 640, 107 S.Ct. 3034, 3039, 97 L.Ed.2d 523 (1987).  The contours of the right must

be sufficiently clear so that a reasonable official would understand that what he is doing violates that

right.  Johnston v. City of Houston, 14 F.3d 1056 (5th Cir.1994) (citing Creighton, 483 U.S. at 640,

107 S.Ct. at 3039).  If, upon viewing the evidence in the light most favorable to the non-movant,

reasonable public officials could differ on the lawfulness of the defendant's actions, the defendant is

entitled to qualified immunity.  See id. (citing Pfannstiel v. City of Marion, 918 F.2d 1178, 1183 (5th



Cir.1990)).

 The examination of a claim of qualified immunity is a two-step process.  The first inquiry is

whether t he plaintiff has alleged a violation of a clearly established constitutional right.  Siegert v.

Gilley, 500 U.S. 226, ----, 111 S.Ct. 1789, 1793, 114 L.Ed.2d 277 (1991).  It is well settled that if

a law enforcement officer uses excessive force in the course of making an arrest, the Fourth

Amendment guarantee against unreasonable seizure is implicated.  King, 974 F.2d at 656.  The next

step is to determine the standard by which to judge the reasonableness of the officer's behavior.  Id.

at 657.

 Denholm argues that controlling authority in October 1990 required a plaintiff alleging an

excessive force case under the Fourth Amendment to prove a significant injury, which resulted

directly and only from the use of force that was clearly excessive to the need, and the excessiveness

of that need was objectively unreasonable.  Johnson v. Morel, 876 F.2d 477, 480 (5th Cir.1989) (en

banc).  The Supreme Court overruled the significant injury prong in an Eighth Amendment excessive

use of force context.  Hudson v. McMillian, --- U.S. ----, ----, 112 S.Ct. 995, 1000, 117 L.Ed.2d 156,

167 (1992).  We now hold that the Johnson standard is no longer valid in the wake of Hudson v.

McMillian, --- U.S. ----, 112 S.Ct. 995, 117 L.Ed.2d 156 (1992).  A plaintiff is no longer required

to prove significant injury to assert a section 1983 Fourth Amendment excessive force claim.  See

Knight v. Caldwell, 970 F.2d 1430, 1432 (5th Cir.1992), cert. denied, --- U.S. ----, 113 S.Ct. 1298,

122 L.Ed.2d 688 (1993).  However, appellant concludes that since we are to judge the officer's

conduct under the laws established at the time of the occurrence, he is shielded by qualified immunity

because the since discarded "significant injury" component still existed on the date of the arrest.

Denholm's argument implies that his conduct cannot be declared "unreasonable" if no significant

injury resulted.  We disagree with the appellant's conclusion.

It is true that this Court has decisively rejected the retroactive application of new legal

standards to excessive force claims involving qualified immunity, and has held that the objective

reasonableness of a government official's conduct must be measured with reference to the law as it

existed at the time of the conduct in question.  See, e.g., Creighton, 483 U.S. at 637, 107 S.Ct. at



3038.  However, this is not to say that the plaintiff must allege and prove an element of her claim that

is no longer required.  The proper inquiry is whether "[t]he contours of the right [were] sufficiently

clear that a reasonable official would understand that what he is doing violates the right."  Creighton,

483 U.S. at 639, 107 S.Ct. at 3039.  The significant injury requirement was not part of the contour

of the right, but was merely a threshold injury requirement for plaintiffs to satisfy as an element of

their claim.  We no longer require such a demonstration for a successful action.  "The contour, or

standard, for a constitutional right may expand after the time of the alleged violation, and may be the

benchmark for proof at trial of that right and its claimed violation;  but as stated, the benchmark for

objective reasonableness is that which existed at the time of the alleged violation—we look to clearly

established law at that time."  Johnston v. City of Houston, 14 F.3d at 1060 (5th Cir.1994) (citing

Spann v. Rainey, 987 F.2d 1110, 1114 (5th Cir.1993)).  This task necessarily encompasses judging

the reasonableness of the officer's conduct in light of the specific contours of the right to be free from

excessive force during arrest that predominated at the time;  not applying the substantive law that

existed then, to hold Harper to a higher burden of proof than presently controls.

 In the context of excessive force cases, when officials maliciously and sadistically use force

to cause harm, contemporary standards of decency always are violated.  See Hudson v. McMillian, ---

U.S. ----, ----, 112 S.Ct. 995, 1000, 117 L.Ed.2d 156, 167 (1992).  "This is true whether or not

significant injury is evident."  Id.  Otherwise, the Fourt h Amendment would permit any physical

punishment, no matter how diabolic or inhuman, inflicting less than some arbitrary quantity of injury.

Cf. Id.  Stated differently, Defendant Denholm's claim that he is shielded by qualified immunity unless

he caused significant injury amounts to nothing more than a bald assertion that he could use

objectively unreasonable force and inflict unlimited physical and mental pain so long as he did not

cause significant injury.  Such a result would have been as unacceptable to the drafters o f the

Constitution as it is today.  Cf. id.  Qualified immunity only shields officers who engage in objectively

reasonable conduct, not officers who engage in objectively unreasonable conduct but do not cause

a significant injury.

The evidence reveals that a genuine issue of material fact remains regarding the use of



excessive force and the objective reasonableness of using such force, so Denholm is not entitled to

summary judgment.  Of course, Denholm still may assert qualified immunity at trial.  We express no

view as to the facts that may be established at trial or as to the legal significance of those facts.

IV.

 Denholm next argues that the district court incorrectly denied his claim to qualified immunity

with regard to the unlawful arrest charge.

Both sides have offered proper summary judgment evidence to corroborate their version of

the facts.  Clearly, a genuine dispute as to the material facts exists, as exhibited by the contradictory

account of the events.  Summary judgment is inappropriate unless plaintiff's version of the violations

do not implicate clearly established law.  This is not the case.  Harper has asserted gross infringements

of fundamental Constitutional protections.  If Harper's facts prove to be correct, Denholm was either

plainly incompetent or he knowingly violated the law, and qualified immunity will not protect him.

 Denholm next states that the district court erred in denying him qualified immunity for the

unlawful arrest allegation.  Denholm contends that he had probable cause to believe that Harper

violated Texas law which prohibits evading arrest or detention.  A person commits that offense if she

"intentionally flees from a person [s]he knows is a peace officer attempting to arrest h[er] or detain

h[er] for the purpose of questioning or investigating possible criminal activity."  TEX.PEN.CODE ANN.

§ 38.04 (Vernon Supp.1993).  A peace officer can only arrest an individual without a warrant if the

officer has probable cause to believe that a serious offense has occurred or where he witnesses a

violation of the law.  Hafford v. State, 828 S.W.2d 275, 277 (Tex.App.—Fort Worth 1992, writ

ref'd), cert. denied, --- U.S. ----, 113 S.Ct. 1313, 122 L.Ed.2d 700 (1993).  The test for probable

cause in Denholm's warrantless arrest of Harper is whether, at the moment of the arrest, the facts and

circumstances within Denholm's knowledge and of which he had reasonably trustworthy information

were sufficient to warrant a prudent person in believing that Harper had committed or was

committing an offense.  See id.

 Denholm criticizes the district court for failing to address whether a genuine issue of material

fact exists by delegating the question of probable cause to the jury.  Denholm relies on the language



in Hunter v. Bryant, --- U.S. ----, 112 S.Ct. 534, 116 L.Ed.2d 589 (1991) (per curiam), in which the

Court admonished the Ninth Circuit for routinely placing the question of immunity in the hands of

the jury, even though immunity ordinarily should be decided by the court long before trial.  Hunter,

--- U.S. at ----, 112 S.Ct. at 537.  The Court emphasized that "[e]ven law enforcement officials who

"reasonably but mistakenly conclude that probable cause is present' are entitled to immunity."  Id. ---

U.S. at ----, 112 S.Ct. at 536.  However, in Hunter there were undisputed material facts.  While it

is correct that the reasonableness of the arresting officer's conduct under the circumstances is a

question of law for the court to decide, such is not the case where there exist material factual disputes

as in the case before us.  See id. --- U.S. at ----, 112 S.Ct. at 537.

In the case at bar, Plaintiff Harper has specifically denied that she attempted to evade arrest

or detention.  The facts supporting the warrantless arrest are in serious dispute and turn on a

credibility determination that can only be made by the jury.

Finally, the appellant raises issues dealing with Harper's claims of interference with the

integrity of the family unit, invasion of privacy, as well as several pendent state law causes of action.

Insofar as the district court did not rule on these issues, they are sent back to be resolved during the

course of the trial.

V.

For the foregoing reasons, the district court's denial of qualified immunity is

AFFIRMED.

                                                           


