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E. GRADY JOLLY, G rcuit Judge:

The question presented in this case is whether a federal
district court sitting in Texas has personal jurisdiction over two
out-of-state defendants. In fact, none of the parties are Texas
resi dents. The plaintiff, a Pennsylvania resident, filed this
defamation suit in Texas state court against an |ndiana resident
and an lowa resident. The genesis of this lawsuit is in a speech
the plaintiff made in Dall as concerning the Kennedy assassi nati on.
A Dallas reporter tel ephoned the defendants in Indiana and | owa,
respectively, for a response to the speech. The reporter then
purportedly quoted the defendants' reactions in a newspaper
article. The plaintiff clains that the defendants' negative
remarks |ibeled himin Texas. After renoval, the federal district
court dismssed the case for lack of personal jurisdiction. W

affirm



The plaintiff, Thomas W W Ilson, is a Pennsylvani a resident,
who used phot ographi c i mage processing technology in his job as an
engi neer for U S. Steel Corporation. WIson began applying certain
i mging technology—en his own tinme—+o photographs of the
assassi nation of President John F. Kennedy. W1 son clained that
hi s conmput er enhancenents reveal ed a second gunman on the "grassy
knoll" and reveal ed that a photograph of Lee Harvey Gswald with a
rifle had been tanpered with. On Novenber 15, 1991, WI son spoke
at a synposiumin Dallas, Texas, on the Kennedy assassination and
presented his "revel ations."

During the synposium Mark Potok, a reporter for the Dall as
Ti mes Heral d, tel ephoned Robert Bl akey, who served as chi ef counsel
and staff director of the House Sel ect Conm ttee on Assassi nati ons,
to discuss WIlson's conclusions. The reporter also called David
Bel in, who served as assistant counsel to the Warren Comm ssion to
di scuss WIlson's coments. Both Bl akey and Belin received the
calls in their respective states of residence—+ndi ana and | owa.

On Novenber 16, 1991, the Dallas Tines Herald published an
article witten by M. Potok that quoted M. Bl akey as sayi ng, "You
know t he sayi ng anong conputer people, "Garbage in, garbage out?
This is garbage.” The article quoted M. Belin as saying, "It's a
series of massive lies. The man is basically maki ng an outrageous
claim"

I
On Septenber 3, 1992, WIlson filed a bill of discovery in

Texas state court to depose Potok to determne if he m squoted



Bl akey and Belin before instituting suit agai nst them On Novenber
13, Wlson filed a defamation suit against Blakey and Belin in
Texas state court. The suit and the original petition were
received by the Texas Secretary of State, as agents for the
nonr esi dents, on Novenber 23. On Decenber 22, Blakey and Belin
filed a joint notice of renpbval citing diversity of citizenship.
On Septenber 2, 1993, the district court granted Bl akey and
Wlson's notion to dismss the case on the grounds that the court
| acked specific and general personal jurisdiction over them
W lson filed this appeal.
11
In a diversity suit, a federal court has persona
jurisdiction over a nonresident defendant to the sane extent that
a state court in that forum has such jurisdiction. Bullion v.
Gllespie, 895 F.2d 213, 215 (5th Cr.1990); Fed. R Cv.P. 4(e).
The reach of this jurisdiction is delimted by: (1) the state's
|l ong-armstatute; and (2) the Due Process O ause of the Fourteenth
Amendnent to the federal Constitution. Bullion, 895 F.2d at 215.
Because the Texas |l ong-armstatute extends tothe limts of federal

due process,! our two-step inquiry is reduced to an analysis of

The Texas long-arm statute authorizes the exercise of
jurisdiction over nonresidents "doing business,” which includes
commtting a tort in whole or in part, in Texas. Tex.CGv.Prac. &
Rem Code Ann. 8§ 17.02 (Vernon 1986). The Texas Suprene Court has
interpreted the "doi ng busi ness" requirenent broadly, allow ng
the long-armstatute to reach as far as the federal Constitution
permts. Schl obohmv. Schapiro, 784 S.W2d 355, 357 (Tex.1990).
Further, for purposes of the jurisdictional issue only, Bl akey
and Belin concede that a tort was commtted in whole or in part
in Texas via the publication of the newspaper article in a Texas
newspaper. Thus, the outcone of this case turns wholly on the
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whet her requiring Blakey and Belin to defend a defamation suit in
Texas woul d i npinge on their individual liberty interests—not to be
subjected to suits in a distant forumw th which they have little
connecti on—that are protected by the Due Process C ause.? See
| nsurance Corp. of Ireland v. Conpagni e des Bauxites de Qui nee, 456
UsS 694, 702 n. 10, 102 S.C. 2099, 2104 n. 10, 72 L.Ed.2d 492
(1982) (stating that the restriction on state power to subject a
nonresident to suit is "ultimately a function of the individua

liberty interest preserved by the Due Process C ause").

The exerci se of personal jurisdiction over a nonresident wll
not violate due process principles if tw requirenents are net.
First, the nonresident defendant nust have purposefully avail ed
himself of the benefits and protections of the forum state by
establishing "mnimm contacts” wth that forum state.
I nternational Shoe Co. v. Washington, 326 U S. 310, 316, 66 S.C
154, 158, 90 L.Ed. 95 (1945); Bullion, 895 F.2d at 216. And
second, the exercise of jurisdiction over the nonresident defendant
must not offend "traditional notions of fair play and substanti al
justice." Asahi Metal Indus. Co. v. Superior Court, 480 U S. 102,
113, 107 S.&. 1026, 1033, 94 L.Ed.2d 92 (1987) (citing
I nternational Shoe, 326 U S. at 316, 66 S.Ct. at 158).

The "m ni mum contacts" prong of the inquiry may be further

subdivided into contacts that give rise to "specific" persona

federal constitutional reach of personal jurisdiction.

2The Due Process Cl ause provides, "[Nor shall any State
deprive any person of |ife, liberty, or property, wthout due
process of law" U S. Const. anend. XV, §8 1
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jurisdiction and those that give rise to "general" personal
jurisdiction. Specific jurisdiction is appropriate when the
nonr esi dent defendant's contacts with the forumstate arise from
or are directly related to, the cause of action. Hel i copt er os
Naci onal es de Col onbia, S. A v. Hall, 466 U S. 408, 414 n. 8, 104
S.C. 1868, 1872 n. 8, 80 L. Ed.2d 404 (1984); Bullion, 895 F. 2d at
216. CGeneral jurisdiction, however, wll attach, even if the
nonresi dent defendant's contacts with the forum state are not
directly related to the cause of action, if the defendant's
contacts with the forumstate are both "conti nuous and systematic."
Hel i copteros, 466 U S. at 414 n. 9, 104 S. C. at 1872 n. 9;
Bul l'ion, 895 F.2d at 216.

If a nonresident defendant has sufficient related or
unrel ated m ni num contacts with the forum we nust then consider
whet her the "fairness" prong of the jurisdictional inquiry is
satisfied. See Asahi, 480 U S at 105, 107 S. . at 1033,
Bullion, 895 F.2d at 216. The Suprene Court has stated that the
"fairness" of requiring a nonresident to defend a suit in a distant
forumis a function of several factors, including the "interests of

the forum State."® Asahi, 480 U S. at 113, 107 S.C. at 1033.

3The factors considered in the fairness inquiry are:

[ T] he burden upon the nonresident defendant; (2) the
interests of the forumstate; (3) the plaintiff's
interest in securing relief; (4) "the interstate
judicial systems interest in obtaining the nost
efficient resolution of controversies"; and (5) "the
shared interest of the several States in furthering
fundanent al substantive social policies.™

Bullion, 895 F.2d at 216 n. 5 (citing Asahi, 480 U S. at
5



|V

When the facts are not in dispute, we review de novo a
district court's determnation that its exercise of personal
jurisdiction over a nonresident defendant is proper. Bullion, 895
F.2d at 216. "Wen a nonresi dent defendant presents a notion to
dism ss for |lack of personal jurisdiction, the plaintiff bears the
burden of establishing the district court's jurisdiction over the
nonr esi dent . " Stuart v. Spademan, 772 F.2d 1185, 1192 (5th
Cir.1985). Wen the district court rules on the notion w thout an
evidentiary hearing, the plaintiff wmy bear his burden by
presenting a prinma faci e case that personal jurisdictionis proper.
Thonmpson v. Chrysler Mtors Corp., 755 F.2d 1162, 1165 (5th
Cir.1985). "Moreover, on a notion to dismss for |ack of
jurisdiction, wuncontroverted allegations in the plaintiff's
conpl aint nust be taken as true, and conflicts between the facts
contained in the parties' affidavits nust be resolved in the
plaintiff's favor for purposes of determ ning whether a prim facie
case for personal jurisdiction exists." Bullion, 895 F.2d at 217
(quoting D.J. Investnents, Inc. v. Metzeler Mtorcycle Tire Agent

Gregg, Inc., 754 F.2d 542, 545 (5th Gir.1985)).

A

Wlson first argues that the district court had specific
personal jurisdiction over Blakey and Belin because each of them

spoke with a Texas newspaper reporter and thus reasonably could

113, 107 S.C. at 1033 (quoting Worl d-Wde Vol kswagen Cor p.
v. Whodson, 444 U.S. 286, 292, 100 S.Ct. 559, 563, 62
L. Ed. 2d 490 (1980))).



foresee that their defamatory comments woul d be published in Texas
and injure Wlson's reputation in Texas. W]Ison argues that Cal der
v. Jones, 465 U. S. 783, 789, 104 S. . 1482, 1487, 79 L.Ed.2d 804
(1984) clearly stands for the proposition that whenever the effects
of libel by a nonresident are felt in the forum state, specific
jurisdiction exists. W believe WIson reads Cal der too broadly.*

In Calder, 465 U.S. at 788-90, 104 S. C. at 1486-87, a
reporter for a Florida publication researched a story in
California, wote a story about a California resident whose career
was centered in California, and provided that story to his (the
def endant reporter's) enployer, which had a substantial portion of
its national circulation in California. The Court stated that the
defendants' (the reporter's and his editor's) "actions were
expressly ained at California" because they wote and edited "an
article that they knew woul d have a potentially devastating i npact
upon [the plaintiff in California]." ld. at 789, 104 S. C. at
1487. In the instant case, however, neither Blakey nor Belin did
any preparation for a story to defane the plaintiff. They did not
even wite or devise a story. They did no research regarding
Wlson's theory in Texas or elsewhere. Furthernore, there is no
i ndi cation that these defendants were paid for their comments, that
their cooments were part of a planned business venture, or that

such wunsolicited comments served any role in advancing their

“We al so note that First Anendnent considerations regarding
the defendants' abilities to inject their respective opinions
into the marketplace of ideas on a topic of obvious public
concern are not relevant to our wholly jurisdictional inquiry.
Cal der, 465 U.S. at 790-91, 104 S.C. at 1487-88.
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busi ness careers. Finally, the plaintiff, WIlson, is not a Texas
resident and his career is not centered there. Thus, the
di spositive facts in Calder sinply are absent fromthis case.

W son al so pl aces great weight on the prem se that a |i bel ous
tort is deened to have occurred where the offending material is
circulated. See Keeton v. Hustler Mgazine, Inc., 465 U S. 770,
777, 104 S. . 1473, 1479, 79 L.Ed.2d 790 (1984) (citing
Rest atenent (Second) of Torts 8§ 577A, Comment a (1977)). Thi s
principle alone, however, will not win the day for Wlson. That
the tort is deened to have occurred in whole or in part in Texas is
sinply not dispositive of whether jurisdictionis appropriate. See
Wor | d- Wde Vol kswagen Corp. v. Wodson, 444 U.S. 286, 288-89, 100
S.Ct. 559, 562-63, 62 L.Ed.2d 490 (1980) (holding that although
tort occurred in Cklahoma, New York defendant was not subject to
personal jurisdiction in Cklahoma by nonresident plaintiff).

Wl son also argues foreseeability as a basis for specific
personal jurisdiction. The defendants, he argues, could foresee
that the defamatory remarks would be published in Texas. The
Suprene Court has stated, however, that:

"[ F] oreseeabi lity" al one has never been a sufficient benchmark

for personal jurisdiction under the Due Process C ause....

[ T]he foreseeability that is critical to due process anal ysis

is ... that the defendant's conduct and connection wth the

forum State are such that he should reasonably anticipate
being haled into court there.
Wor | d- Wde Vol kswagen, 444 U.S. at 295, 297, 100 S.Ct. at 566, 567
(citations omtted) (enphasis added).
In this connection, the Suprene Court has held that a

def endant coul d "reasonably antici pate being haled into court” when
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he "purposefully directed" his activities and contacts into the
forum state. Burger King Corp. v. Rudzew cz, 471 U S. 462, 476

105 S. Ct. 2174, 2184, 85 L.Ed.2d 528 (1985). In Burger King, id.,
t he def endant had "purposefully directed" activities into the forum
state when he mai |l ed conmmuni cations to the plaintiff's headquarters
in the forumstate, promsed to send noney into the forum state

and agreed to allowthe forumstate's |awto govern the contract in
di sput e. Here, by contrast, Blakey and Belin took no planned
action to inject thenselves or their opinions into the Texas forum

Each sinply received one unsolicited phone call from Texas. They
sent no noney or materials into Texas, and neither ever bound
thenselves to Texas |aw-even inplicitly—oncerning the disputed
phot ographic interpretations in this case.

Simlarly, the facts in the instant case are distingui shabl e
fromBrown v. Flowers Indus., Inc., 688 F.2d 328 (5th G r.1982),
cert. denied, 460 U.S. 1023, 103 S.Ct. 1275, 75 L. Ed. 2d 496 (1983),
where we held that personal jurisdiction in Mssissippi was proper
over an out-of-state resident who nade a phone call to M ssissipp
to defanme a M ssissippi resident. In so holding, we enphasized
that the defendant initiated the defamatory phone call. 1d. at 334
& n. 15 (differentiating McBreen v. Beech Aircraft Corp., 543 F. 2d
26, 31 (7th Gr.1976), in which the court held that jurisdiction
was i nproper, in part, because the defendant did not initiate the
phone call). Here, the defendants did not execute a prearranged
plan by initiating a conmunication to Texas ainmed at a Texas

resident. Instead, Bl akey and Belin, while sitting unsuspectingly



in their respective offices in Indiana and lowa, nerely answered
one uninitiated and unsolicited phone call asking about their
opi nion of a Pennsylvania resident's theory. W hold that the
assertion of specific personal jurisdiction over Bl akey and Belin
woul d deprive them of the due process liberty interest not to be
subjected to suit in a distant forumw th which they have little
connecti on.
B

Next, WIson argues that the district court has general
personal jurisdiction over Blakey and Belin because of the
unrel ated contacts each had with Texas. In resolving this issue we
first turn to the Suprenme Court's semnal case on this point
Perkins v. Benguet Consolidated Mning Co., 342 U S. 437, 72 S.C.
413, 96 L.Ed. 485 (1952). |In Perkins, id. at 438, 72 S.Ct. at 438,
the Suprenme Court upheld the district court's exercise of general
personal jurisdiction in Chio over a Philippine corporation that
had tenporarily relocated to OChio. The Court held that the
corporation's general contacts with Chio, although unrelated to the
cause of action, would support the exercise of general persona
jurisdiction because they were "continuous and systematic." |d.
Sone twenty years later, in Keeton, 465 U S at 779 n. 11, 104
S.C. at 1481 n. 11, the Suprene Court gave a conci se explanation
of why general jurisdiction was appropriate in Perkins. The Keeton
Court, enphasi zed that unrel ated contacts nmust be "substantial” in
order to support general jurisdiction:

In Perkins, ... [the corporation's] president, who was al so
general manager and principal stockhol der of the conpany,
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returned to his honme in Onhio where he carried on "a continuous
and systemati c supervision of the necessarily [imted wartine
activities of the conpany...." The conpany's files were kept
in OChio, several directors' neetings were held there,
substantial accounts were maintained in Chio banks, and al
key business decisions were made in the State.... |In those
circunstances, OChio was the corporation's principal, if
tenporary, place of business so that Chio jurisdiction was
proper even over a cause of action unrelated to the activities
in the State.

Id. (citations omtted).?®

In the instant case, WIson argues that the assertion of
general personal jurisdiction over Blakey is warranted because of
his various unrelated contacts with Texas. WIson first points to

Bl akey's relationship with a Texas law firm Bl akey carried his

°Keet on was an unusual case, as schol ars have noted, because
the Suprenme Court used a blend of related and unrel ated contacts
to uphol d personal jurisdiction. See GENE R SHREVE & PETER RAVEN-
HANSEN, UNDERSTANDI NG CviL PROCEDURE § 19A (1989). |In Keeton, 465
US at 772, 104 S.C. at 1477, an Ohi o publishing corporation
had only a small part of its nonthly national circulation in New
Hanpshire. The Suprene Court reasoned that if these nmagazi ne
sales were unrelated to the cause of action, they would be
insufficient to warrant the exercise of personal jurisdiction.
ld. at 779, 104 S.C. at 1481. The Keeton Court di stingui shed
Perkins on the grounds that "[t]he defendant corporation's
contacts with the forum State in Perkins were nore substanti al
than those of [the publisher] with New Hanpshire in this case."
ld. at 779 n. 11, 104 S.C. at 1481 n. 11 (enphasis added).
O her cases have echoed the substantiality requirenent. See,
e.g., Helicopteros, 466 U S. at 471, 418-19, 104 S.C. at 1873-74
(refusing to uphold general jurisdiction over a foreign
corporation that negotiated a contract in, purchased equi pnent
from and had its enployees trained in the forum state because
such activity did not constitute continuous and systematic
unrel ated contacts); Holt Ol & Gas Corp. v. Harvey, 801 F.2d
773, 779 (5th G r.1986), cert. denied, 481 U S. 1015, 107 S. C
1892, 95 L. Ed.2d 499 (1987) (uphol ding general jurisdiction over
a nonresi dent defendant that attended college in, owned real
estate in, travelled to, and conducted extensive business
dealings in the forumstate to such an extent that, in toto, his
contacts evidenced "constant and extensive personal and business
connections with [the forum state] throughout [the nonresident
defendant's] adult life").
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mal practice i nsurance through the Texas firmfor | ess than a year.
The record makes cl ear, however, that Bl akey perforned no work for
and received no conpensation fromthat firm WIson also points
out that Blakey perforned approximately one |egal project per
year—each for a different firm+n Texas for three years prior to
the institution of this suit and gave a |legal semnar in Texas.
Addi tionally, Blakey served, in a limted capacity, as a pro bono
consultant to a historical society in Dallas for several years; in
this connection, he nade two trips to Dallas, one in 1988 and one
on openi ng day—February 21, 1989.° Further, Blakey wote a letter
to the editor that appeared in a Texas newspaper, and he wote a
book that was circulated, in part, in Texas. Finally, he gave a
fewinterviews to Texas reporters over the years.

Wl son also asserts that Belin had a nunber of unrelated
contacts wth Texas that wll support the exercise of genera
personal jurisdiction over him Wl son points out that, in the
|ast five years, Belin nade a few trips to Texas during which he
gave interviews concerning the Kennedy assassination. On one
occasion, during a several -hour | ayover at a Dallas airport, Belin
visited the Texas School Book Depository. WIson further points
out that on another occasion Belin engaged in discussions with an
investnment banking firm in Texas on behalf of a nonresident

corporation in which he owed a small interest and served as

The "Sixth Floor Project" established a museum on the sixth
fl oor of the Texas School Book Depository from which Lee Harvey
Oswald is alleged to have fired the shots that fatally wounded
Presi dent Kennedy.
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secretary. Belin also wote three books that were circulated, in
part, in Texas. Finally, he wote an article for the Washi ngton
Post that was reprinted in a Texas newspaper.

Qur exam nation of Blakey's and Belin's activities in Texas,
in toto, leads us to the conclusion that their unrelated contacts
wWth Texas were not as "continuous and systematic" and, in any
event, were not as "substantial" as the nonresident defendant's
contacts in Perkins. W sinply cannot say that because of these
various brief contacts with Texas that either of these defendants
shoul d have reasonably expected to be sued in Texas on any matter,
however renote from these contacts. They sinply were not
substantial enough to give rise to such an expectation.’ Neither
Bl akey nor Belin conducted regul ar business in Texas. They never
made all or even a substantial part of their business decisions in
Texas, did not keep bank accounts in Texas, did not hold directors
nmeetings in Texas, and did not maintain their files in Texas. Cf
Perkins, 342 U S. at 448, 72 S.C. at 419. Even if Bl akey's
contacts with Texas via his short-lived nmalpractice insurance
arrangenent through a Texas law firm and his nmulti-year pro bono
association with the historical society were arguably continuous,

we hold that they were not substantial enough to warrant the

‘Because we hold that Bl akey and Belin do not have
sufficient related or unrelated m ni numcontacts with Texas, we
need not address whether the exercise of personal jurisdiction in
this case would be consonant wth "traditional notions of fair
pl ay and substantial justice." See Asahi, 480 U S. at 113, 107
S.Ct. at 1033 (requiring both m nimum contacts and fairness in
order to assert personal jurisdiction); Bullion, 895 F.2d at 216
(sane).
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inposition of general personal jurisdiction over Bl akey. See
Keeton, 465 U.S. at 779 & n. 11, 104 S.Ct. at 1481 & n. 11. Wth
respect to Belin, his contacts are sporadi c and attenuated i nstead
of conti nuous, and they are definitely not substantial.
Consequently, we hold that the assertion of general personal
jurisdiction over Blakey and Belin would deprive them of their
respective due process liberty interests not to be subjected to

suit in a distant forumwi th which they have little connection.?

8W | son nmakes several other argunents, all of which fail.
First, WIson argues that renoval was inproper because notice of
renmoval was untinely. It is, of course, true that 28 U S.C. 8§
1446(b) requires a defendant to file notice of renmoval within
thirty days of receipt of the "initial pleading setting forth the
claimfor relief.” Although plaintiff filed a bill of discovery
nmore than thirty days prior to the defendants' renoval, the first
docunent stating a claimthe conplaint-—was filed less than thirty
days prior to the defendants' filing of their joint notice of
removal .

Second, W/ son argues that the conplaint, which had no
ad dammum cl ause, did not state clains that facially
i nvol ved nore than $50,000. Thus, renoval was tinely.
Because the record contains a letter, which plaintiff's
counsel sent to defendants stating that the anmount in
controversy exceeded $50,000, it is "apparent” that renoval
was proper. See Marcel v. Pool Co., 5 F.3d 81, 84 (5th
Cir.1993) (allow ng renoval when it was facially apparent
that the clains exceeded $50, 000).

Third, WIlson also argues that the district court erred
in failing to rule on his notion to remand prior to ruling
on the personal jurisdiction issue. Qur precedent provides,
however, that district courts have the power to rule on
personal jurisdiction before reaching notions to renand.

See Villar v. Cowey Maritine Corp., 990 F.2d 1489, 1494
(5th Gr.1993), cert. denied, --- US ----, 114 S.Ct. 690,
126 L. Ed.2d 658 (1994).

Finally, WIson argues that the district court erred in
not ruling on its notion to conpel nore discovery. W are
satisfied that the district court, after granting several
extensions to the plaintiff to file his notion in opposition
to sunmary judgnent and after reviewng the affidavits,
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Vv
For the foregoi ng reasons, the order of the district court is

AFFI RVED.

answers, and interrogatories before it dism ssed this case,
did not abuse its broad discretion in this discovery matter.
See Watt v. Kaplan, 686 F.2d 276, 283 (5th Cr.1982).
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