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Appeal from the United States District Court for the Northern
District of Texas.

Bef ore GARWOOD, JOLLY and STEWART, Circuit Judges.

GARWOOD, Circuit Judge:

Plaintiff-appellant Rose M Carpenter (Carpenter) sued the
Wchita Falls Independent School District (the School District)
simultaneously in state and federal courts, conplaining in the
federal forumof a First Anmendnent violation, in the state forum of
a breach of contract and a violation of her right to free speech
under the Texas constitution. Asserting the existence of federal
jurisdiction over the state-law claim the School District tinely
renmoved the state case to federal court. The case is now before us
on interlocutory appeal under 28 U.S.C. § 1292(b) fromthe district
court's denial of Carpenter's notion to remand the state case. W
reverse and renmand.

Facts and Proceedi ngs Bel ow

Carpenter, a twenty-year enployee of the School District,
wor ked as an adm nistrator from 1984 to 1990. |In that capacity,
she coordi nated the budget and course content for the district's
science curriculum In early 1990, the School D strict proposed an
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admnistrative restructuring plan, to which Carpenter vocally
obj ected. Subsequently, the School District reassigned Carpenter,
denoting her fromdistrict-wide admnistrator to vice principal of
a high school for "at-risk" students. Carpenter alleged that she
was reassi gned because of her objections to the restructuring plan
and that the consequences of this reassignnment were a reduction in
responsibility, a promsed reduction in pay,! and a violent
physi cal assault by a student.

After chall engi ng her reassi gnment through internal grievance
procedures, Carpenter, on My 22, 1992, filed two separate suits
agai nst the School District, one in the United States District
Court for the Northern District of Texas, Wchita Falls Division,
and one in the 89th Judicial District Court of Wchita County,
Texas. Both suits alleged that the transfer violated her
free-speech rights. Carpenter based her state suit clains entirely
and exclusively on state law, that is, on Texas contract and
constitutional law. The only claimasserted in her federal suit,
on the other hand, was under the First Amendnent to the United
States Constitution (pursuant to 42 U . S.C. § 1983).

Asserting federal -question jurisdiction over the state suit
free-speech claim the School District renoved the state case to
federal court on the basis of 28 U S.C. 8§ 1441(b). The state suit
was then consolidated with the pending federal suit. The district

court denied Carpenter's notion to remand the state suit, but

lAccording to Carpenter, the School District said a cut in
pay would follow a year of work in her new position. To date,
the School District has not reduced her salary.
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certified the question for interlocutory appeal. 28 U S.C 8
1292(Db). W granted |eave to appeal and, finding no federal
jurisdiction over Carpenter's state suit, now reverse.
Di scussi on

We begin with general principles. The denial of a notion to
remand an action renoved fromstate to federal court is a question
of federal subject-matter jurisdiction and statutory construction
subject to de novo review. Garrett v. Commonweal th Mortgage Corp
of Am, 938 F.2d 591, 593 (5th G r.1991). To support renoval, the
def endant bears the burden of establishing federal jurisdiction
over the state-court suit. See Wlson v. Republic Iron & Stee
Co., 257 U S 92, 42 S .. 35, 66 L.Ed. 144 (1921). Mor eover,
because the effect of renoval is to deprive the state court of an
action properly before it, renoval raises significant federalism
concerns, see Merrell Dow Pharmaceuticals, Inc. v. Thonpson, 478
U S 804, 809, 106 S.C. 3229, 3233, 92 L.Ed.2d 650 (1986), which
mandate strict construction of the renoval statute. Shanrock G|
& Gas Corp. v. Sheets, 313 U. S 100, 107, 61 S.C. 868, 872, 85
L. Ed. 1214 (1941); WIly v. Coastal Corp., 855 F.2d 1160, 1164
(5th Gir.1988).

The defendant's right to renove is statutory. Section 1441 of
the Judicial Code keys the propriety of renoval to the origina
jurisdiction of the federal district courts. Renoval under section
1441(b), the basis of renoval here, is appropriate only for those
clains within the federal question jurisdiction of the district

courts, that is, for those actions "arising under the Constitution,



aws, or treaties of the United States.” 28 U S.C. § 1331.

A determnation that a cause of action presents a federa
question depends wupon the allegations of the plaintiff's
wel | - pl eaded conplaint. Louisville & Nashville R Co. v. Mttley,
211 U.S. 149, 29 S.C. 42, 53 L.Ed. 126 (1908). GCenerally, under
section 1331, a suit arises under federal law if there appears on
the face of the conplaint sone substantial, disputed question of
federal |[|aw See Franchise Tax Board v. Construction Laborers
Vacation Trust, 463 U S. 1, 12, 103 S.Ct. 2841, 2848, 77 L.Ed.2ad
420 (1983). Accordingly, to support renoval, the defendant nust
| ocate the basis of federal jurisdiction in those allegations
necessary to support the plaintiff's claim ignoring his own
pl eadi ngs and petition for renoval. A defendant may not renpve on
the basis of an anticipated or even i nevitabl e federal defense, but
instead nust show that a federal right is "an elenent, and an
essential one, of the plaintiff's cause of action." Quilly v. First
Nat' |l Bank, 299 U.S. 109, 111, 57 S.C. 96, 97, 81 L.Ed. 70 (1936).

The plaintiff is thus the master of her conplaint. Healy v.
Sea @ull Specialty Co., 237 U S. 479, 480, 35 S.Ct. 658, 659, 59
L. Ed. 1056 (1915) ("the plaintiff is absolute master of what
jurisdiction he wll appeal to"); The Fair v. Kohler De &
Specialty Co., 228 U S 22, 23, 33 S .C. 410, 411, 57 L.Ed. 716
(1913) ("the party who brings a suit is master to deci de what |aw
he will rely upon"); WIly v. Coastal Corp., 855 F.2d 1160, 1167
(5th Cir.1988). A plaintiff with a choice between federal- and

state-law clains may elect to proceed in state court on the



exclusive basis of state law, thus defeating the defendant's
opportunity to renove, but taking the risk that his federal clains
w Il one day be precluded. Merrell Dow Pharmaceuticals, Inc. v.
Thonpson, 478 U.S. 804, 809, 106 S.Ct. 3229, 3233 n. 6, 92 L. Ed.2d
650 (1986) ("Jurisdiction my not be sustained on a theory that the
plaintiff has not advanced."); Travel ers Indemity Conpany V.
Sarkisian, 794 F. 2d 754, 758 (2d Gr.), cert. denied, 479 U S. 885,
107 S. . 277, 93 L.Ed.2d 253 (1986); 1A James W Moore & Brett A
Ri ngl e, Moore's Federal Practice Y 0.160 (2d ed. 1979) (noting the
freedomof the plaintiff to "ignore the federal ground and rely on
the state ground").

However, in certain situations where the plaintiff
necessarily has available no legitimate or viable state cause of
action, but only a federal claim he may not avoid renoval by
artfully casting his federal suit as one arising exclusively under
state |aw. Al t hough a defense, preenption may so forcibly and
conpletely displace state lawthat the plaintiff's cause of action
is either wholly federal or nothing at all. Avco Corp. v. Aero
Lodge No. 735, Int'l Assn. of Mchinists, 390 U S. 557, 559, 88
S.C. 1235, 1237, 20 L.Ed.2d 126 (1968). As one |leading treatise
has expl ai ned,

“"[1]n many contexts plaintiff's claim nay be one that is
exclusively governed by federal law, so that the plaintiff
necessarily is stating a federal cause of action, whether he
chooses to articulate it that way or not. |If the only renedy
available to plaintiff is federal, because of preenption or
otherwise, and the state court necessarily nust look to
federal law in passing on the claim the case is renovable
regardl ess of what is in the pleading. |[|f, however, there is
a choice between federal and state renedies, the federal

courts wll not ignore the plaintiff's choice of state | aw as
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the basis for the action.” 14A Charles AL Wight, Arthur R
MIller & Edward H Cooper, Federal Practice and Procedure §
3722 (2d ed. 1985).
This doctrine represents a narrow exception? to the rule requiring
the basis of federal question jurisdiction to be found on the face
of the plaintiff's well-pleaded conplaint and not in any
anti ci pated def ense.

The artful pl eading doctrine recognizes that t he
characterization of a federal claimas a state claimw ||l not in
all cases prohi bit renoval when the plaintiff has no state clai mat
all. The doctrine does not convert legitinate state clains into
federal ones, but rather reveals the suit's necessary federa
character. See Franchise Tax Board, 463 U S. at 23, 103 S.C. at
2854 (announcing that this exception to the well-pl eaded conpl ai nt
rule "stands for the proposition that if a federal cause of action
conpletely preenpts a state cause of action any conplaint that

cones within the scope of the federal cause of action necessarily

"arises under' federal | aw') . Absent such extraordinary

2The Supreme Court has required that the preenption be
conplete. Franchise Tax Board, 463 U. S. 23, 103 S.C. at 2854.
Moreover, it is the cause of action, and not a renedy, that nust
be preenpted. See Merrell Dow, 478 U. S. 804, 106 S.Ct. 3229, 92
L. Ed. 2d 650 (1986).

So far as we are aware, the Suprene Court has clearly
sanctioned the rule only in the area of federal |abor
relations | aw and the Enpl oyee Retirenent |ncone Security
Act of 1974 (ERISA), the latter on the basis of its
| egislative history references to the fornmer. See
Metropolitan Life Ins. Co. v. Taylor, 481 U S. 58, 62-66,
107 S.Ct. 1542, 1546-48, 95 L.Ed.2d 55 (1987) (ERI SA).
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circunst ances, ® the wel | - pl eaded conpl aint rule governs, id. at 8,
103 S. . at 2846, as does its corollary. See Powers, 719 F.2d at
766. That is, if aplaintiff indeed has a viable state | aw claim
he may depend on it alone and thereby defeat attenpts at renoval.
Caterpillar, Inc. v. Wllianms, 482 U S. 386, 391 &n. 7, 107 S. C
2425, 2429 & n. 7, 96 L.Ed.2d 318 (1987) (noting that, because the
plaintiff is the "master of the claim" "he or she nmay avoid
federal jurisdiction by exclusive reliance on state |aw') (footnote
omtted).

Wth these principles in mnd, we turn to the face of
Carpenter's state pleadings. The state court conplaint

("petition") alleges violations of state lawonly, in particular "a
violation of Plaintiff's right to free speech under the Texas
Constitution, Article I, 8 8. " Although never asserting federa

preenption of the Texas right to free speech, the School District
has on several occasions suggested that this constitutional
provision is "essentially" a federal claim in disguise. Thi s
argunent, standing al one, disregards principles of federalism it
ignores the superiority of state-court foruns for state-law clains
and denigrates the state's authority to fashion independent
constitutional |aw Wth regard to the latter proposition, the

Suprene Court has recognized that every state has a "sovereign

right to adopt in its own Constitution individual |iberties nore

3As the Ninth Crcuit has observed, the artful pleading
doctrine should apply "only in exceptional circunstances as it
raises difficult issues of state and federal relationships and
often yields unsatisfactory results.” Salveson v. Western States
Bankcard Associ ation, 731 F.2d 1423, 1427 (9th G r.1984).
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expansive than those conferred by the Federal Constitution.”
Pruneyard Shopping Center v. Robins, 447 U S. 74, 79, 100 S C.
2035, 2040, 64 L.Ed.2d 741 (1980). For this reason, "[i]t is
fundanental that state courts be left free and unfettered by ...
[the federal courts] in interpreting their state constitutions.”
M nnesota v. National Tea Conpany, 309 U. S. 551, 555, 60 S.Ct. 676,
679, 84 L.Ed. 920 (1940).

The right to free speech under the Texas Constitution is
broader in sonme respects than its federal counterpart both in
wor di ng and i n substance. The state provision reads, "Every person
shall be at liberty to speak, wite or publish his opinion on any
subj ect, being responsible for the abuse of that privilege; and no
| aw shal |l ever be passed curtailing the liberty of speech or of the
press.” Tex. Const. art. I, 8 8 Unlike the First Arendnent, this
| anguage is affirmative and not prohibitory,* a distinction that
|l ed drafters of the 1876 Texas Constitution to reject a proposal to
replace this language with that of the federal version. See
Davenport v. Garcia, 834 SSW2d 4, 5 &n. 13 (Tex.1992); see also
O Quinn v. State Bar of Texas, 763 S.W2d 397, 402 (Tex.1988) ("it
is quite obvious that the Texas Constitution's grant of free speech
is nore broadly worded than the first anmendnent's").

The broader |anguage permts a broader right. According to
the Texas Suprenme Court, "[l]n sone aspects our free speech

provision is broader than the First Anmendnent." Davenport, 834

4" Congress shall make no law ... abridging the freedom of
speech, or of the press...." U S. Const. anend. |
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S.W2d at 8. See also Casso v. Brand, 776 S.W2d 551, 556
(Tex. 1989); O Quinn, 763 S.W2d at 402; Channel 4, KGBT v.
Briggs, 759 S.W2d 939, 944 (Tex.1988) (CGonzal ez, J., concurring).
To equate these distinct constitutional provisions would be, in
effect, todeny thereality and the possibility of a nore expansive
state liberty. W therefore cannot construe a cl ai mbrought under
Article |, Section 8 of the Texas Bill of R ghts to be essentially
or necessarily federal in character.

The School District nevertheless argues that the "right to
freedom of speech is so strongly a federal claim that even the
state courts of Texas use analysis of the First Anmendnent freedom
of speech for the analysis of the state corollary. The state
claim thus, contains essentially a federal claim"™ The Texas
courts' possible reliance on the rules and reasoning of federa
constitutional case |aw and scholarship in no way di m nishes the
i ndependence of the state right. If, for instance, the Texas
Suprene Court plainly based one of its holdings on the state, and
not the federal, constitution, then that independent and adequate
state ground would deny the possibility of review by the United
States Suprene Court—+egardl ess of the Texas court's reliance on

federal case law.® Mchigan v. Long, 463 U S. 1032, 1039, 103

By negative inference, section 1257 of the Judicial Code
prohi bits Suprene Court review of state | aw determ nati ons
rendered by that state's suprene court. 28 U S.C. 8§ 1257. The
Court therefore cannot review a case that rests on an i ndependent
and adequate state ground because treatnent of any federal issue
woul d be nugatory. Because federal courts may only hear cases or
controversies under Article Il1l, it is unconstitutional for the
Court to issue nere advisory opinions. See Mchigan v. Long, 463
U S. 1032, 1036-43, 103 S.Ct. 3469, 3474-78, 77 L.Ed.2d 1201
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S.C. 3469, 3476, 77 L.Ed.2d 1201 (1983). As the Suprene Court has
recogni zed, a state court may choose "nerely to rely on federa
precedents as it would on the precedents of all ot her
jurisdictions,"” thereby enpl oying federal cases "for the purpose of
gui dance." 1d.; see, e.g., State v. Ball, 124 N.H 226, 471 A 2d
347, 352 (1983). In short, regardless of its formative reliance on
federal |law, the Texas constitutional right to free speech is not
essentially federal, and to present a Texas constitutional claimis
not necessarily to present a federal claim

The unsurprising conclusion that there is nothing essentially
federal about a clai mbased on the Texas Constitution is confirmed
by the School District's concession at oral argunent that, had
Carpenter filed the state conplaint originally in the federal
district court, it would not present a federal question. The
School District thereby admtted that there was no basis for
removal jurisdiction independent of the concurrent federal suit.
This concession should resolve the statutory question because
under the express ternms of section 1441, only those cases that
could be filed originally in federal court may be renoved there.
28 U . S.C. 8§ 1441; see also Franchise Tax Board, 463 U.S. at 18 n.
18, 103 S.Ct. at 2851 n. 18.

The School District, however, does not base its argunent on
the ternms of section 1441, but rather on a footnote to a 1981
Suprene Court case, Federated Departnent Stores, Inc. v. Mitie,

452 U. S. 394, 101 S. Ct. 2424, 69 L.Ed.2d 103 (1981). In Mitie,

(1983).
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the plaintiffs had filed and lost an antitrust suit in federa
court. I nstead of appealing, two of the plaintiffs thereafter
filed a near-identical suit in state court, this tinme purportedly
based exclusively on state |law. Defendants then renoved that suit
to the federal district court, which denied the plaintiffs' notion
to remand and ruled the action barred by res judicata. The Ninth
Crcuit affirnmed the renoval but reversed on the nerits. The
Suprene Court granted certiorari to consider the preclusion issue.
See Moitie, 452 U S. at 394, 101 S. . at 2426 ("The only question
presented in this case is whether the Court of Appeals for the
Ninth Crcuit validly created an exception to the doctrine of res
judicata."). In footnote two of an opinion dedicated to the issue
of res judicata, the Suprene Court affirmed the renoval, observing
that "at least sonme of the clains had a sufficient federal
character to support renoval" under the artful pleading doctrine,
Moitie, 452 U S at 396 n. 2, 101 S. . at 2427 n. 2, without
citing controlling precedent and wthout identifying what
specifically about the state-law clains was federal in character.

Rel ying exclusively on this enigmatic footnote, the School
District argues that, by electing to sinultaneously pursue a
paral l el federal suit, Carpenter has sonehow endowed her state suit

with a "sufficient federal character” to support renoval.?®

W acknowl edge that the Second Circuit has endorsed this
interpretation of footnote two. In Travelers Indemity Conpany
v. Sarkisian, 794 F.2d 754 (2d G r.1986), the court ruled that,
once a plaintiff files a federal suit, he is "not free to abuse
the dual court systemby filing in state court a second | awsuit
and resubmtting his claimas one based solely on state |aw."
ld. at 761. The court then acknow edged that "[t]his
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VWat ever Mitie does nean, we are confident it does not nean so
much. The context of the decision counsels against such a broad
interpretation. Mitieis ares judicata case, not a renoval case.
The decision centered on the Ninth GCrcuit's creation of a novel
exception to the rule of res judicata, an issue the Court was
evidently eager to reach. Furthernore, the margi nal treatnent of
the renoval issue makes us hesitate to expand Mitie beyond its
facts, for a broad interpretation would counter principles
established |ong before, and reaffirnmed after, footnote two was
witten.’

We do not believe the Court could have intended, in a case for
whi ch the renoval issue was neither presented nor briefed, to bring
about a significant revision of renoval jurisprudence, especially

one so at odds wth precedent and with the | anguage and policy of

interpretation ... limts but does not abolish the

mast er-of -the-conplaint rule." 1d. For the reasons stated in
our opinion, we join the Ninth Crcuit in preferring a narrower
interpretation. See Sullivan v. First Affiliated Securities,
Inc., 813 F.2d 1368 (9th G r.1987); see also footnote 11, infra.

I'n Franchi se Tax Board, which followed Mitie, the Court
unani nously reaffirmed every major principle of renoval under
section 1441(b) w thout nentioning, citing, or in any way
clarifying that earlier footnote. This fact alone |ed one | ower
court to conclude that Franchise Tax Board "supersedes" Mitie.
Magi ¢ Chef, Inc. v. International Ml ders Union, 581 F.Supp. 772,
776 n. 4 (E. D Tenn.1983). Likewise, in Caterpillar Inc. v.
Wlliams, 482 U S. 386, 107 S.Ct. 2425, 96 L.Ed.2d 318 (1987),
anot her unani nous deci sion, the Court suggested that the artful
pl eadi ng doctrine should be limted to cases involving conplete
preenption of the state cause of action. 1d. at 392, 396 & n.
11, 107 S.Ct. at 2430, 2432 & n. 11
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section 1441.8 W cannot interpret this footnote to nean that
sinply because a plaintiff could have joined his state-law cl aim
wth his parallel claimin federal court, his state action thereby
acquires a federal character sufficient to support renoval.® In
short, we cannot say that the failure to nake a state cl ai mpendent
makes it federal. Just as a federal court nmay not enjoin a state
action for the sanme cause sinply because it is proceeding

concurrently, see 28 U S.C. 8§ 2283, |ikew se a federal court may

8Certainly the Court did not purport to alter the | aw of
renmoval ; indeed, the tone of the footnote is "striking inits
cautiousness."” Rona L. Pietrzak, Comment, Federated Depart nment
Stores v. Moitie: A Radical Departure From Traditional Renpbva
Jurisdiction or an Aberration?, 43 Univ.Pitt.L. Rev. 1165, 1178
(1982).

¢ al so cannot regard the Court's treatnent of the renoval
issue as a sinple mstake or m sstep. Because Justice Brennan's
di ssent targeted footnote two, "[t]he only conclusion is that the
Court said what it neant and neant what it said." Robert A
Ragazzo, Reconsidering the Artful Pleading Doctrine, 44 Hastings
L.J. 273, 307 (1993). Conpare Stanley Blunenfield, Jr., Comment,
Artful Pleading and Renoval Jurisdiction: Ferreting Qut the True
Nature of a Claim 35 UCLA L.Rev. 315, 365 (1987) (arguing that
Moitie's ruling on the renoval issue should be disregarded). See
al so Gold v. Blinder, Robinson & Co., Inc., 580 F.Supp. 50, 53 n.
1 (S.D.NY.1984) ("Although it is perhaps inpossible
intellectually to reconcile Mitie with established law, it seens
proper, absent nore direct and fuller consideration of the issue
by the Court, to viewthe result as an aberration....").

10The federal anti-injunction statute provides that a
federal court "may not grant an injunction to stay proceedings in
a State court except as expressly authorized by Act of Congress,
or where necessary in aid of its jurisdiction, or to protect or
effectuate its judgnents.” 28 U . S.C. § 2283; see also Mtchum
v. Foster, 407 U S. 225, 92 S.C. 2151, 32 L.Ed.2d 705 (1972).
Wth regard to duplicative actions in state and federal courts,
the Court has remarked,

"Each court is free to proceed inits ow way and in
its owmn tine, without reference to the proceedings in
the other court. \Wenever a judgnent is rendered in
one of the courts and pleaded in the other, the effect
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not take it on renoval.
| f there was any federal character at all to the plaintiffs

state-law clains in Mitie, it mnust be the federal |aw of
preclusion. In Mitie, the plaintiffs filed their state claimonly
after their federal statutory claim had gone to federal court
j udgnent against them Under traditional federal rules of res
judicata, the state-law clai mwas barred. The plaintiffs chose not
to appeal, but to outflank the effect of the federal district
court's judgnent. See Utramar Anerica Ltd. v. Dwelle, 900 F.2d
1412, 1417 (9th G r.1990). Although we recognize that the state
courts are able and required to apply federal rules of res
judicata, the federal | aw preclusive effect of the federal judgnent
coul d arguably be said to confer a federal character nuch the way
conpl ete preenption does. |In both cases, federal |aw has in sone
sense extinguished the possibility of a state-court cause of

action.' See Sullivan, 813 F.2d at 1376

of that judgnent is to be determ ned by the application
of the principles of res adjudicata.... The rule,
therefore, has becone generally established that

anot her action for the sane cause in another

jurisdiction is not precluded."” Kline v. Burke Const.
Co., 260 U. S. 226, 228, 43 S.C. 79, 81, 67 L.Ed. 226
(1922).

See generally Bator et al., Hart and Wechsler's The Federal

Courts and the Federal System 1321 (1988).

I\We recogni ze that preclusion is a defense and therefore in
tension with the well-pl eaded conplaint rule. W also recognize
the institutional conpetence of the state courts over federa
| aw. These concerns, many of which are also inplicated in the
context of preenption, justify construing Mditie narrowy, but
not abandoning it. W are sinply without authority to enpty
footnote two of all substantive content.
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W also point out that the existence of a prior federal
judgnent lifts the statutory bar agai nst enj oi ni ng an ongoi ng state
proceeding. There is |little practical distinction between, on the
one hand, renoving and dismssing a precluded state suit and, on
t he ot her hand, enjoining one. Under the relitigation exceptionto
the Anti-Injunction Act, the federal courts nmay enjoin state-court
proceedi ngs to protect prior federal judgnents. 28 U S.C. § 2283.
| nstead of renoving, the defendants in Mitie m ght therefore have
requested an injunction from the federal court. Par sons St eel
Inc. v. First Al abama Bank, 474 U. S. 518, 106 S.Ct. 768, 88 L. Ed. 2d
877 (1986). If issued, an injunction would have had the sane
effect as renoval: the end of state-court proceedi ngs. Because
the relitigation exception to the Anti-Injunction Act has al ready
realigned federal -state relations in favor of the federal courts in
such an instance, any potential inpact on federalismfromrenoval
was not significant.

For all these reasons, we hold that Mditie should apply only
where a plaintiff files a state cause of action conpletely
precluded by a prior federal judgnent on a question of federa

| aw. 12

2By limting Moitie to those cases in which the plaintiff's
state-court action is barred by federal judgnent preclusion, we
agree with the decision of the Ninth Crcuit in Sullivan v. First
Affiliated Securities, Inc., 813 F.2d 1368 (9th Cr.), cert.
denied, 484 U.S. 850, 108 S.Ct. 150, 98 L.Ed.2d 106 (1987). The
facts of Sullivan are alnost identical to those here. In
Sullivan, the plaintiffs sinultaneously filed securities |aw
actions for the sane underlying conduct in both federal and state
courts. The defendants renoved the state action even though the
state-court conplaint alleged only violations of state securities
law. As here, the case cane before the appellate court on
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Here, there is no prior federal judgnent and, consequently,
no perceptible federal character to the state claim Car pent er
filed both actions sinultaneously. As a result, there is no
judgnent to protect and no federal preclusion lawto apply. Unlike
the plaintiffs in Mitie, Carpenter is taking preclusion risks in
order to have her state law claim heard in its preferred forum
she is not attenpting to avoid the effect of a prior judgnent. To
allow renoval in a case such as this would effectively require
anendi ng section 1441 at the expense of state autonony. According
to the Suprene Court,

"The power reserved to the states under the Constitution to
provide for the determnation of controversies in their
courts, may be restricted only by the action of Congress in
conformty to the Judiciary Articles of the Constitution

"Due regard for the rightful i ndependence of state

governnents, which should actuate federal courts, requires
that they scrupulously confine their own jurisdiction to the

interlocutory appeal fromthe district court's denial of the
plaintiff's notion to remand the renoved state action to state

court. There was no prior federal judgnent. 1In a well-reasoned
opinion, the Ninth Crcuit construed Mitie "as limted to the
renmoval of state clains precluded by a federal judgnent." |d. at

1376. The Ninth G rcuit, of course, was the very court of
appeal s that had affirnmed the district court's renoval in Mitie.

Qur holding is not inconsistent with our earlier
decision in Powers v. South Central United Food & Commerci al
Wor kers Uni ons and Enpl oyers Health & Welfare Trust, 719
F.2d 760 (5th Cr.1983). In Powers, this Court ruled
unrenovabl e a state-court suit not conpletely preenpted by
ERI SA, relying on the "powerful doctrine" of the
wel | - pl eaded conplaint. 1d. at 764 (quoting Franchi se Tax
Board, 463 U.S. at 8, 103 S.C. at 2846). Although sone
| anguage in the opinion may inplicitly suggest a broader
interpretation of Mditie than we accept here, see id. at
766, that | anguage was clearly dicta and is therefore not
controlling. Qur actual holding in that case, that
plaintiff's state-law claim since not conpletely preenpted
by federal law, did not arise under it, is wholly consistent
W th our decision here.
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precise limts which the statute has defined.' " Shamock Ol
& Gas Corp. v. Sheets, 313 U. S 100, 107, 61 S.C. 868, 872,
85 L.Ed. 1214 (1941) (quoting Healy v. Ratta, 292 U S. 263,
268, 54 S.Ct. 700, 703, 78 L.Ed. 1248 (1934)).
These concerns rebut the School District's argunent that the
exi stence of a parallel federal suit should render renpvable an
ot herwi se unrenovable state claim We sinply cannot square the
School District's interpretation of section 1441 with the statutory
| anguage, which keys the propriety of renoval to the existence of
original jurisdictioninthe district court, not to the presence of
a parallel suit there.

Nor can we square this interpretation wth the policy of
section 1441. The renoval statute, |like the artful pleading
doctrine, is designed to afford defendants a federal forum for
their federal clains, not to prevent state judges from hearing a
state cause of action. The School District's interpretation turns
renmoval on its head, for by splitting the federal claimfromthe
state claim and pressing the fornmer in federal district court,
Carpenter has afforded the School District the very protection
intended by a right to renoval. See Friedenthal, Kane, & Ml ler,
Cvil Procedure 8 2.11 at 57 ("In a case involving a claimraising
an issue of federal law, renoval equalizes the ability of both
parties to have a federal question litigated in its "natural'
forum™").

Notw t hst andi ng the |anguage of section 1441, the School
District has repeatedly argued that the costs resulting from
intercourt claim splitting should justify renoval here. Thi s

argunent again msplaces the inquiry. Nowhere in the renoval
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statute can we | ocate an efficiency exception. The statute sinply
does not address issues of judicial econony and litigation
managenent —ratters beyond the scope of the statute's | anguage and
policy. Furthernore, to conplain of the costs arising out of
concurrent litigation in separate jurisdictions is to conplain
generally of federalism which suffers inefficiencies and
multiplicity for its own sake. See Mdses H Cone Menorial Hospita
v. Mercury Const., 460 U.S. 1, 13, 103 S.C. 927, 936, 74 L.Ed.2d
765 (1983).

We observe in passing that the efficiency concerns are not
quite so extensive as the School District would have us believe.
For instance, the federal and state courts are equipped to mtigate
inefficiencies by coordinating discovery, as was actually done
here. Furthernore, although we recogni ze that concurrent state and
federal proceedings are generally tolerated, the federal court may,
in the exceptional case, dismss its proceedings because of a
pendi ng state action. See Colorado River Water Conservation D st.
v. United States, 424 U S. 800, 96 S.Ct. 1236, 47 L.Ed.2d 483
(1976); Moses H Cone Menorial Hospital v. Mercury Const. Corp.
460 U.S. 1, 13-15, 103 S.C. 927, 936-37, 74 L.Ed.2d 765 (1983).
Li kewi se, the Texas court, in its discretion, nmay abate its own
proceedings in deference to a parallel suit in another
jurisdiction. See Project Engineering USA v. Gator Hawk, 833
S.W2d 716, 724 (Tex.App.—Houston [1st Dist.] 1992, no wit).
Finally, once either suit conmes to judgnent, the other my be

barred by res judicata. Kline v. Burke Const. Co., 260 U S. 226,
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228, 43 S.¢. 79, 81, 67 L.Ed. 226 (1922); see, e.g., Hogue v.
Royse City, Texas, 939 F.2d 1249, 1256 (5th Cr.1991) (hol ding
under Texas |aw that, where state and federal suits were filed
separately and sinultaneously in state and federal courts, a prior
state court judgnment precluded the federal clain).®® If the federal
action concludes first, the defendant could raise the defense of
claimpreclusion in state court or, as nentioned earlier, ask the
district court to enjoin prosecution of the state-court proceedi ngs
under the relitigation exception to the Anti-Injunction Act. 28
US C § 2283 (allowng a federal court to enjoin an ongoing
state-court proceeding "where necessary ... to protect or
effectuate its judgnents"); see Parsons Steel, Inc. v. First
Al abama Bank, 474 U.S. 518, 106 S.C. 768, 88 L.Ed.2d 877 (1986)
(allowing the injunction where the state court has itself not yet
ruled on the res judicata issue). In sum as the Ninth Crcuit
recogni zed in Sullivan, there are neans available to "federal and
state courts ... [to] coordinate parallel state and federal
litigation w thout manipulating the renoval statute to pronote
policies beyond its scope.” Sullivan, 813 F.2d at 1377.
Concl usi on
Because there is no federal character to Carpenter's state

suit, the district court |acked subject matter jurisdiction over

Bl'n Hogue, we recogni zed the risks taken by a plaintiff who
simul taneously files suits for the sane cause in both state and
federal courts: "Hogue took a calculated risk in filing separate
suits in what well nmay have been an attenpt to hedge his bets on
whi ch forum woul d be nore favorable. Hogue |ost that ganble, and
cannot now be heard to conplain that he has not had his day in
court." Hogue, 939 F.2d at 1255-56.
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it. Accordingly, we reverse the district court's denial of
Carpenter's notion to remand, and we remand the case for further
action consistent with this opinion.

REVERSED and REMANDED

14Carpenter has nade a request for costs and attorneys' fees
pursuant to section 1447(c). The decision whether to allowthe
recovery of costs is commtted to the discretion of the district
court upon its order to remand the case to state court. 1d.
Because the district court has evidently not yet addressed this
i ssue, we prefer to leave it for consideration by the district
court in the first instance on remand. See Mranti v. Lee, 3
F.3d 925, 928-29 (5th G r.1993) (addressing the standards to be
applied in determ ning whether to award costs and attorneys' fees
under section 1447(c)).
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